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PREFACE 

TO THE SECOND EDITION. 

1 H£ firft edition of this work Was printed in the 
year 1778, and was received with attention fuit- 
able to its uncommon merit. The hiftorians of 
the feudal fyftem have never been diflinguifhed 
for popularity. The fubjedl, though extremely 
curious^ is in itfelf intricate ; and, while it opens 
an unbounded field for inquiry, a writer of mo« 
derate abilities is often tempted to expatiate on 
topics which are minute and trifling. The learn* 
ed, but ponderous volumes, of Du Cange and 
Spelman, for example, are fufiicient to chill the 
nerves of the moft ardent reader. Even feveral 
publications on this fubjed, which are evidently- 
intended for general perufal, have bailed of that 
hfting applaufe which might have been expedted 
from the reputation of their authors. We wilh 
to imitate Dr. Stuart, in fpeaking with tender^ 
nefs of the late worthy and truly patriotic Lord 
Kaimes^ but it is now perfedlly known that his 
treatife on Scottifh Antiquities, and his Hiftori^ 
cal Law Tra£ts, bear ftrong marks of hade and 
of a lively imagination. The Hijlory of Feudal 
Property in Britain^ publifhed by a learned and 
ingenious Scots Judge, dill alive, is now fpoke ' 
of, by himfelf, as a trifle. Montefquieu's Eflay on 
the Spirit of Laws is, perhaps, the moft entertain- 
ing performance that ever was, or ever will be 
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publifhed on the fubjed of jurifprudence ; yet it 
abounds with affedlation and ofafcurity, in point oF 
ftyle, and with errors, in point of fad. From the 
prefent work it appears that even our celebrated 
hiftorians, Mr. Hume and Dr. Robertfbn, are not 
to be confulted on the feudal fyftem with impU* 
cit confidence, and the latter has, more than once, 
been candid enough to acknowledge, that he con- 
iidered this publication as a valuable fupplement 
to the firft volume of his Hiftory of the Emperor 
Charles the Fifth. 

The View of Society in Europe, in its progrefs. 
from Rudenefs to Refinement^ is, indeed, one of 
thofe few produdions which are calculated tp en- 
dure the hardeft teft of criticifm. Extenfive learn- 
ing, and profound refearch, are happily combine 
cd with the pureft elegance of compofition. The 
writer is prone to controverfy ; but the erudition 
of an accomplifhed fcholar is always adorned by 
the liberality of a gentleman. This volume ex- 
hibits a concife, but comprehenfive furvey of the 
feed-bed of our laws and manners, and refleds^ 
in every page, additional light on the earlier pe- 
riods of the hiftory of human nature. The fea- 
tures of the Author's mind are ftrongly marked 
in the courfe oS his work. His abilities win be 
long remembered in the annals of Britifli litera- 
ture. His charafter was bold, interefting, and o- 
riginal. Perfonal animofity was, we hope, bu- 
ried in his grave. 

This edition poflefles peculiar advantages. The 
long quotations of French and Latin were, at 

leaft. 
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leaft, inconvenient to almoft every reader. Our 
. native language is like an old friend, with whom 
we are perfedUy acquainted, and with whom we 
are always happy to meet. To every quotation 
of this kind, therefore, we have fubjoined a tranf- 
lation, and this improvement was the more ne- 
ceflkry, as many of the Latin paflages, having 
been written in the dark ages, abound with bar- 
barous words, and are entirely inexplicable by a 
common dictionary. The difficulty of Aich a ver- 
fion has been fully acknowledged by Dr. Stuart, 
in his notes ; and if we have any where miftaken 
the meaning of the original text, thofe who are 
beft qualified to deted an overfight will, as ufu- 
al, be moft difpofed to forgive it. 

The former price of the volume was fifteen 
ihillings, in boards. This was too high ; and, 
though the additions have added confiderably to 
its length, we now offer it to the public at a re^ 
duced price. 

'&DIHBU&CH, May 1793. 
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ADVERTISEMENT. 

It is ufual to treat law, manners, and govern- 
ment, as if they had no connexion with hiftory, 
or with each othet. Law and manners are com- 
monly uhderftood to be nothing more than collec- 
tions of ordinances and matters of fa<^ ; and go- 
vernment is too often a foundation for mere fpe- 
culatiori and metaphyfical refinements. Yet Jaw 
is only a fcience, when obferved in its fpirit and 
hiftory ; government cannot be comprehended 
but by attending to the minute (leps of its rife 
and progreffion; and the fyftems of manners, 
which charafterife man in all the periods of foci- 
cty which pafs from rudenefs to civility, cannot 
be difplayed without the difcrimination of thefe 
different fituations. It is in the records of hiftory, 
in the fcene of real life, not in the conceits and 
the abftradions of fancy and philofophy, that hu- 
man nature is to be studied. 

• But, while it is in the hiftorical manner that 
laws, cuftoms, and government, are to be inquired 
into, it is obvious, that their dependence and con- 
nedion are.clofe and intimate. They all tend to 
the fame point, and to the illuftration of one ano- 
ther. It is from the confideration of them all, and 
in their union, that we are to explain the compli- 
cated forms of civil fociety, and the wifdom and 
accident which mingle in human affairs. 

After 
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After this method, I have endeavoured to in- 
veftigate my fubjed. The topics I canvafs ia 
tbe following fheets, are various, and conftitutc 
a difficult and important branch of my ondertsi- 
king. If I am fo fortunate as to obtain the fanc- 
tion of the public approbation, I ihall proceed to 
fill up the pidure I have begun, and confider, in 
fiiture publications, civil jurifdidion, nobility, 
conftitutional law, and cultivated manners. 
' The foundations of a work like this I have at-> 
tempted, muft be laws of barbarous ages, anci- 
ent records, and charters. Thefe I could not in- 
corporate, with propriety, itt my narradve. This 
inftrudive, but tailelefs erudition, did not accord 
with the tenor of a portion of my performance, 
which I wifhed to addrefs to men of elegance, as 
well as to the learned. It confifted, howevert 
s with the Ampler and tbe colder ftyle of diJOTerta- 
• tion. My proofs, accordingly, appear by them- 
felves ; and, in confequence of this arrangement, 
I might engage in incidental difcuflions ; I might 
catch many rays of light that faintly glimmer in 
obfcure times ; and, I might defend the ^ovelty 
of my opinions, when I ventured to oppofe efta^ 
bliihed tenets, and authors of reputation. 

Though I have employed much thought and 
affiduity to give a value to thefe p^ers, yet I 
communicate them to the public with the greateft 
diffidence. My materials were buried in the 
midft of rubbilh, were detached and unequal. I 
had to dig them up anxioufly, and with patience; 
and, when difcovered and colleded, it was (till 

more 
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more ' difficult to digeft and to fafhion them. I 
had toftruggle with the darknefs and imperfection 
of time and of barbarity. And, from the moil able 
hiftorians of our own and foreign nations, who 
Aight naturally be expeded to be intelligent 
guides for the paths I have chofen, I could derive 
no advantage. They generally prefer what is 
brilliant to what is ufeful ; and they negled all 
difquifitions into laws and into manners, that the;^ 
may defcribe and embellilh the politics of princes, 
and the fortunes of nations, the fplendid qualities 
of eminent men, and the luflre of heroic adion. 
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IK 

EUROPE. 

B Q O K I. 

CHAP. L 
Cftbe Germans befotr ibej left their Woods. 

SECT. I. 

Hhe Infiitutions^ Government^ and Chara&er of the 
Germanic Tribes. 

It is of little moment to inquire into the origia 
of the ancient Germans. . Their manners and go- 
vernment are fubjeds more interefting« and con- 
cerning which there are memorials of great curi- 
o§ty and importance. The piftiire of thefe na- 
tions has been drawn by Tacitus ; and the affairs. 
of men never found an obferver more accurate 
and penetrating. In following fuch a guide, it is 
impoffible not to convey information; and, on. 
this fubjed, no ^odem has a title to fpeculate, 
who has not paid a moft minute attention to his 
treatife. Antiquity has not given to the king* 
doms of Europe a prefent more valuable* 

A The 
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The leading circumftance in difcriminating the 
manners of barbarous and refined times, is the dif- 
ference which exifts between them in the know- 
ledge and the management of property. The 
want of commerce, and the ignorance of money, 
permit the barbarian to exercife a generofity of 
condud, which the progrefs of the arts is to de- 
ftroy. The Germans conceived not that their de- 
fcendants were to grow illuftrious by acquifitions 
of land, and that they were to employ the metals 
as a fource of influence. L^and was yet more con- 
neded with the nation than the individual. The 
territory poffefled by tribes was confidered as their 
property, and cultivated for their ufe. The pro- 
duce belonged to the public ; and the magiflrate, 
in his diftributions of it, paid attention to the vir- 
tue and the merits of the receiver [ij. 

The German, accordingly, being unacquainted 
with particular profeflions, and with mercenary 
purfuits, was animatd with high fentiments of 
pride and greatnefs. He was guided by affedion 
and appetite; and, though fierce in the field, and 
terrible to an enemy, was gentle in his domeftic 
capacity, and found a pleafure in adls of benefi- 
cence, magnanimity, and friendlhip. 

A ftate of equality, in the abfence of the dif- 
tinftions of property, charafterifed the individuals 
of a German tribe, and was the fource of their 
pride, independence, and courage. Perfonal qua- 
lities were alone the foundation of pre-eminence. 
The fons of a chief were not diftinguiftied from 
thofe of the fimple warrior, by any fuperior ad- 
vantages 
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Vantages of education. They lived among the 
fame cattle, and repofed on the fame ground, till 
the promife of worth, the fymptoms of greatnefs, 
feparated the ingenuous from the vulgar, till va- 
lour claimed them [2]. Ignorant of the arts of 
peace, they purfued, with keennefs, the occupa- 
tions of war. Where communities, • perpetually- 
inflamed with rivalihip and animoiity, brought 
their difputes to the decifion of battles, and were 
agitated with revenge and with glory, the oppor- 
tunities of diftindion were frequent. The only 
profeffion known to the Germans was that of arms. 
The ambitious and cnterpriling courted dangers 
where they might acquire renown, and difplay 
their conduci and their prowcfs. To fuch a height 
did the military ardour prevail, that, if a tribe hap- 
pened at any time to languifti in eafe, its youth* 
ful and impatient heroes fought thofe nations who 
were then at war. They difdained to remain in 
inaflion ; and could not fo eaiily be perfuaded to 
till the earth, and to wait its returns, as to chal- 
lenge an enemy, and to hazard their lives. . They 
thought it mean and ignoble to acquire by their 
labour, what they might purchafe with their blood 

[3]. 

The animated temperament they difplayed in 
war, was alfo apparent in their private concerns. 
To the chafe they addifted themfelves with no 
meafure of moderation. And, in parties at dice, 
they engaged in their foberefl and moft ferious 
hours, and with fuch hope or temerity, that they 
xiiked their liberty and perfons on the laft throw. 

A ij The 
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The affeftiou with which they embraced their 
friends was ardent and generous. To adopt the 
lefentments, as well as the amities of their relar- 
tions and kindred, was a duty which they held 
indifpenfible [4]. In hofpitality they indulged 
with the mpft unbounded freedom. The enter- 
tainer* when exhauiled, carried his guefttothe 
houfe^of his next neighbour. Invitations were not 
waited for ; nor was it of confequenoe to be in- 
vited. A reception, equally warm and hearty^ 
was, at all times, certain. Ou thefe occafions,. 
giving way to the movements of the heart,, they, 
delighted in prefents ; but they neither thought 
themfelves entitled to a return for what t]]£y 
gave, nor laid under an ohligaticMi by what they 
'received [5]. They yielded to the impulfe of paf* 
fion, and the pleaiur& they felt was their recom- 
penfe. Their gifts were directed by no view of 
an immediate or diftant advantage ; their gene*- 
rofity was no traffic of intereft, and proceeded 
from no motive of defign. 

But, amidJl all this ardomr, they were averfe 
from labour. The women and the infirm difchar- 
ged tlie offices of the houfe. The warrior did 
not fubmit to any domeftic occupation. He wa* 
to ba(k whole days by the fire ; and a floth, joy- 
lefs and fupine, was to fucceed and to relieve the 
brilknefe and fatigue of adion [6}. His admira^* 
tion of fortitude, which was the cauie of his in- 
dolence, and this contempt of drudgery, was at 
the fame time to produce a ftateUnefs in his be- 
haviour. He was not to lofe his virtue, or to 

weaken 
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weaken the vigour of his mind, in the praAice of 
mechanic or unworthy purfuits. When he walk- 
ed, he feemed ccMifcious of importance ; be caft 
his ejes to the ground, and looked not atxHind 
him for the objeds of a yain and frivolous curiofitj. 

In the diet of thefe nations, there was much 
fimplicity ; it confided of wild apples, new-killed 
venifon, and curdled milk. They expelled hunger 
without oftentation, or any ftudied [ureparations 
of food ; but, in fatisfying thirft, they were lefs 
temperate. When fupplied to their defire in in- 
toxicating Uquors, they were no lefs invincible in 
vice than in valour [7]. Yet, in the difgraceful 
moments of debauch, they applied to public af* 
fairs, and debated concerning peace and war; and» 
in the heat of their difputation and riot, the dag- 
ger was often to deform with blood the meetings 
of friendfhip and of bufinefs. In thefe feafons^ 
they imagined that their minds were difpofed to 
conceive honeft fentiments, and to rife into no- 
ble ones. But, in an after-period, the undifiem- 
bled thoughts of every one were diligently canvaf- 
fcd ; a proper attention being paid to the time 
when they were firft delivered, and to the purpofe 
which then employed them. It was their mean- 
ing to deliberate when they Could not deceive, and 
to form refolutions when they could not err [8J. 

They did not live in towns, and could not en- 
dure to have their houfes contiguous. They built 
as they found a fpot io their fancy, as they were 
attraded by a iPountain, a plain, or a grove. But, 
being unacquainted with a private property in 

land 
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land, they were not ambitious of poffeffions. They 
vied not in the extent or the fertility of their* 
grounds, in the rearing of orchards, and in the in^ 
clofing of meadows. Corn was the only produce 
they required from the earth ; and they divided 
not the year into proper feafons. They underftood, 
and had names for winter, fpring^ and fummer, 
but had no idea of the term, and Uttle knowledge 
of the fruits of autumn [9]. 

In their religion they were grofs, like almoft all 
nations, whether favage or cultivated. They be- 
lieved in a plurality of gods ; but thought it de- 
rogatory from their majefty to Ihut them up within 
walls, or to faihion them in refemblance to any 
human form. Their groves were appropriated to 
the ufes of devotion ; and, in the awful refped: in- 
fpired by filence in the deep recefles of their woods, 
they felt and acknowledged the power of their dei- 
ties. To augury and divination they were much 
addided ; and they were fond to draw prognoftics 
and intimation from the running of water, the 
flight of bipds, and the neighing of horfes. ,Their 
priefts had greater authority than their kings or 
chieftains ; for it was not by any principle of ex- 
^pediency or reafon that their adlions and condud 
were to be afcertained and examined. They were 
governed by the impulfes and didates of their di- 
vinities ; and, being the interpreters of the will 
and intentions of thefe, they were able to excrcife 
a jurifdidlion uijcontrollable and facred [10]. 

The office of a magiftrate was known and re- 
fpeded among thefe nations* The prince, or the 

chieftain 
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chieftain of a diftrid, with the body of his retain- 
ers or followers, conftituted a court, which heard 
accufations, and determined concerning crimes. 
Traitors and deferters were hanged on trees. Cow- 
ardice, and the crime againft nature, were con- 
fidered as of equal atrocity ; and the perfons con- 
yidled of them were choked in mire and fwamps 
by the preffure of hurdles. A corporal punifhment, 
and compenfations in corn or cattle, were the 
atonements of leffer delinquencies [ii]. 

Noble birth, but more frequently the pofleffion 
of fuperior qualities, entitled to the office and ju- 
rifdidion of a chief : And the general of an army 
was to command lefs by authority than from ex- 
ample. He drew refped and obfervation by his 
aftivity, his addrefs, and the fplendour of his ex- 
ploits [12]. Even the hopes and ambition of the 
fimple warrior were made to depend on his per- 
fonal honour and courage. Yet, with all this at- 
tention to merit, and with all their elevation of 
character, they were prone to deceive and to cir- 
cumvent. They accounted it meritorious to fteal 
upon their enemies in the darkeft nights ; they 
blackened their fhields, and painted their bodies, 
to be terrible ; and, to give ground, but imme- 
diately to return to the charge, was a common 
and an admired feat of their prudence. Cunning 
and ilratagem appeared to them to be wifdom; 
and, though remarkable for courage, both active 
and paffive, they expofed it to fufpicion by the 
arts, which, in a cultivated age, are charaderiflic 
of the pufillaniinous[i3]. 

It 
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It is alfo remarkabk, that, though attentive to 
jpftice, with, a pundilious exadnefs, within the 
bounds of their particular nations, they defpifed 
it with regard to other dates and communities* 
Beyond the frontier of his tribe, the German waa 
a thief and a robber. W hile, in the one inftance^ 
his theft or depredation was a crime of the deepeft 
dye, and puniihed with death, it was, in the other^ 
a mark of valour, and an cxpreffion of virtue. To 
make incurfions againft a neighbouring people^ 
though at peace ; to carry off their cattle, and to 
lay wade their territory, were anions of renown 
and greatnefs. They roufed the ambition of the 
yaterouis^ and were occupations in which they ac^ 
quired reputation, and prepared themfelves for 
icenes of greater danger and glory [14]. 

But, the circiunfiance in the cuftoms of thefe 
nations the moft valuable, and which, like all their 
more remarkaUe features, arofe from their unac-^ 
quaintance with property, was the paffion they 
entertained ibr independence aqd liberty. Every 
perfoa whp^ was free, confidered hUnfelf in the 
light of a legiflator,/ The pieople prefcribed the 
regulations they were to obey. They marched 
to the national aflembly to judge, to reform, and 
to puaifli ; and the magiftrate and the fovereign, 
inftead of controlling their power, were to refpei^ 
and to fubmit to it. Stated or regular terms were 
appointed for the convention of their public coun-» 
cil; and a freedom of fpecch, entire and unlimit- 
ed, was permitted. His age, his eloquence, his 
rank, and the honour he had acquired in war, 
2 were 
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tirere the qualities which procured attention to the 
fpeaker ; and the people were influenced hy per- 
fuafion, not bj^authority* A murmur coarfe, and 
often rude, exprefied'their diffent : The rattling 
of their armour was the flattering mark of their 
appkiufe[i5]. 

While thefe uftitutions and manners are ex-* 
prefliye, in general, of the German communities, 
there are exceptions which it is not my province 
to explain. In the enumeration which is made 
by the Roman hiftorian of the Germanic tribes, 
diere are perceivable unequal degrees of civiUza- 
tion and refinement. The Chauci, for example, 
were an improved and an illuftrious nation, and 
fuppprted their greatnefs by their probity. They 
were lovers of peace and quiet, and contemners 
of avarice and ambition. They provoked no wars ; 
engaged in no inchirfions or robberies ; and, what 
may be confidered as a certain proof of their power 
and valour, preferved their fuperiority, without 
having recourfe to injuries and oppreffions. When 
called upon, however, by the exigency of their 
alBurs, they were not flow to take arms and to levy 
armies. They inhabited an extenfive territory, 
were rich in men and in horfes, and in peace and 
in war maintained their reputation. The pidlure 
of the Fenni, on the contrary, is that of mere rude- 
nefs. They had no arms, no horfes, no religion. 
To the mofl: favage fiercenefs, they had joined 
the moft abjcd poverty. They clothed themfelves 
b the flcins of beads, fed, at times, on herbage, 
and flept on the earth. Their chief dependence 

B ^ was 
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was on their arrows ; and, having no iron, the^^ 
pointed them with bones. The women accom- 
panied 'the men to the chafe, and demanded ^ 
ihare of the prey. A covering, inwrought with 
boughs, was all the flielter which defended their 
infants from the rigour of feafons, and the ferocity 
of animals. To this miferable dwelling their young 
men returned ; and here their old men found a 
refuge. Thefe courfes of barbaroufnefs, this me- 
lancholy fadnefs, they preferred to the fatigue of 
cultivating the earth, and of building houfes, to 
the agitations of hope and fear attendant on a care 
of their own fortunes, and on a connedion with 
thofe of others. Unapprehenfive of any danger 
from men, and awed by no terror of the gods, 
they had reached a ftate which is nearly unattain-r 
able to all human endeavours— ^the being entirely 
without a wifli [i6]. 

The majority of the tribes or communities of 
Germany may be faid to have occupied a middle 
ftate between the cultivation of the Chauci and 
the favagenefs of the Fenni. And it is fufficient 
to have felcded and expreffed the more general 
and the more diftinguilhed particulars which re- 
gard their inftitutions, government, and charac- 
ter. With thefe in my view, I proceed to de- 
fcribe the condition of their women ; a fubje6l 
which, though little attended to by the learned, 
may lead to conclufions of intereft and curiofityp 
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SECT.^n. 

jin Idea of the German Women* 

It has been afferted, that men, in favage and 
barbarous periods, are carried to the fex merely 
from the incitement of animal gratification, and 
,that they feel not the power of beauty, nor the 
pleafures which arife from love ; and a multitude 
of fadls have been produced from hiftory to con- 
firm this theory. It is concluded, of confequence, 
that, in fuch times, women are in an abjedt flate 
of fervility , from which they advance not till the 
ages of property [i]. 

• One would fancy it, notwithftanding, confident 
with reafon, to imagine, that the fexcs, in every 
period of fociety, are important to each other ; 
and that the member of a rude community, as 
well as the polifhed citizen, is fufceptible of ten* 
dernefs and fentiment. He is a ftranger, indeed, 
to the naetaphyfic of love, and to the fopperies of 
gallantry ; but his heart cannot be infenfible to 
female attradions. He cannot but be drawn by 
beauty; he muft know a preference in the objeds 
of his aflfedion ; and he muft feel and experience, 
in a certain degree, at leaft, that bewitching in- 
tercourfe, and thofe delightful agitations, which 
conftitute the greateft charm of cultivated life. 

This opinion, I conceive, is ftrongly confirmed 
by the hiftory of the Germanic ftates. Their ge- 
neral charader, with particular and obvious fads, 
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illullrate the importance and the confideration iot. 
which they held their women. 

Even in the age of Caefar, the German tribes 
had conceived and acknowledged the idea and 
exiflence of k public interefty and, in general, had 
fubmitted to a mode of government in which the 
ehiefs and the people had their departments as 
well as the prince. They are defcribed in a fimi* 
lar, but a more cultivated fituation, by Tacitus; 
and the fpirit of liberty and independence which 
animated their anions, was to produce that limit- 
ed and legal admimflration which ilill g^ves dif- 
tindlion and dignity to the kingdoms of Europe. 
Among fuch nations, accordingly, the women 
were neceffarily free, and fenfible only of the re- 
ftraints which arife from manners. 

The ftate of fociety, which precedes the know^ 
ledge of an extenfive property and the meannefies^ 
which fiow from refinement and commerce, is in 
a high degree propitious to women. To treat 
them with cruelty does not confift with the ele- 
vation of fentiment which then prevails.. Among 
the people,, of whom I fpeak, even the Have was^ 
expofed to no ftudied infult or opprefiiqn [2]. Of 
the women, the warrior and the citizen confider- 
ed him&lf as the friend and the protedtor ; and 
their weakneis only ferved to render the attlftch- 
ment to them the more laiting and tender. 

While courage and ftrength and feats of prow- 
efs gave glory to the men, the women were judged 
of by a different ftandard. They were fludious 
!;&, recommend themielves by the performance, of 

domeftic 
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domeftic duties. They attended to the cares o€ 
the family 9nd the houfe ; and the mother found 
a long and a ferious occupation in the rearing of 
her children, who were not allowed to approach 
the father in public till a certain age [3]. To her 
daughters fhe endeavoured to give the accomplilh* 
ments which might win to them the chiefs who 
were moft celebrated and powerful. To her fons 
ihe recited the exploits of their anceftors, and 
formed them to valour. 

Nor are thefe the only fources of the refpeft 
which was paid to them. It has been often re* 
marked, that, in every period of fociety, the wo- 
men^ are more difpofed to rapture and devotion 
than the men, and that their curiofity to pry into 
futurity is more extravagant. The fuperftitious 
weakneiies, however, of the fex, which, in refin^ 
ed times, are a fubjed of ridicule, lead to reve*. 
retice and attention in a rude age. The Germa- 
nic armies feldom took/ the field without force- 
refles ; and thefe had an important fhare in di* 
reding their operations [4]. In private and civil 
_ affairs, their authority was not lefs decifive. On 
the foundation of the wonder and aftonifhment 
excited by the knowledge arrogated by the wo- 
men, by the ikill they difplayed in divination, 
and, above all, by the ceremony and the cruelty 
of the rites they pradifed, a folid and permanent 
influence was eftablifhed [5]. It was thought, 
that they had fomething divine in their nature j 
and the names of many of them, who were wor- 
flipped as divinities, have come down in hiftory [6]. 

To 
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To attend to the qualities of plants, and to the 
curing of wounds, was another branch of their oc- 
cupation [7] ; and, in times of war and depreda* 
tion, it is difficult to conceive a circumftance 
w^hich could reconunend them more. Nor were 
they inattentive to adorn their perfons. The li- 
nen, which made the principal article of their 
drefs, was of their own manufadure ; and they had 
a pride in intermixing it with purple [8]. They 
went frequently into the bath j their hair flowed 
in ringlets; a part of their charms was induftri- 
oufly difplayed; and, in evidence of their beauty, 
there may be brought the teftimony of the bifto- 
rian, and the fong of the poet [9]. 

In the more ferious and important wars in which 
thefe nations engaged, the chiefs and warriors feem 
conftantly to have carried their wives and female 
relations along with them as an incitement to their 
•valour. Thefe objefts of their afFedion they pla- 
ced at a fmall diftance from the field of battle : 
And the moll terrible calamity which could befal 
them, was their captivity^ By their importunity 
and wailing, it is recorded, that armies, in the 
moment of fubmiffion, have been recovered; and 
the ftipulations of Hates were never fo certainly 
fecurcd as when fome virgins of rank were deli^ 
vered among the hoftages [10]. In the blood of 
their women, it was conceived there was a charm 
and a virtue ; and hence it proceeded, that, to 
their uncles by the mother and to their fathers, 
children were the objedls of an equal afFeftion and 
tendernefs[ii]. 

But 
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But, what evinces their confideration beyond 
the poffibility of a doubt, is the attention they be- 
ftowed on bufineis and affairs. They felt, as well 
as the noble and the warrior, the cares of the 
community. They watched over its intereft, 
coniidered its connexion with other flates, and 
thought of improving its policy, and extending 
its dominion. They went to the public councils 
or ailemblies of their nations, heard the debates 
of the ftatefinen, and were called upon to deliver 
their fentiments. And, what is worthy of parti- 
cular notice, this confequence in aftive fcenes 
they tranfmitted to their pofterity [12]. 

Such, in general, was the condition of women 
among our anceftors, while they were yet in their 
woods ; and fuch, I fhould think, is in a great 
meafure their ftate in every country of the globe 
in an age of fociety and manners, which knows 
not the cares, the corruptions, and the diftinc- 
tions of property [13]. 

-SECT. III. 

Of Marriage and Modejly* 

It is not to be denied, tliat, before the idea of a 
public is acknowledged, and before men have fub- 
mitted to the falutary reftraint of law, the difor- 
ders of promifcuous love difturb and disfigure fo- 
ciety [i]. Yet, even in thefe wild and informal 
times, there exift parties, who, clinging together 
from choice and appetite, experience the happi- 

I nefs 
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nefs of reciprocal attentions and kindnefies; who, 
in the care of their ofispring, find an anxious and 
interefting employment, and a powerful fource of 
attachment ; who, moved by love, by friendfliip^ 
by parental afTedion and habitude, never think o£ 
difcontinuing their commerce ; and who, in fine, 
look forward with forrow to the fetal moment 
when death is to feparate them. 

This cohabitation or alliance, attrading atten« 
tion \}y its decency, its pleafures, and Its advan- 
tages, would grow into a cuftom or a faihion* 
For, what men approve, they will imitate. To 
tlmu/e, therefore, it feems not unreafonable to 
refer the inftitution of marriage; and thus, before 
it is known as a political confideration, it, in fome 
meafure, fubfifts in nature. As men increafe in 
their numbers, they perceive the neceffity of at- 
tending to an union, which is no lefs important 
to foaiety than to the individual, which has in 
view the fupport of the one, and the felicity of 
the other. A ceremonial is invented wliich gives 
It authority and duration. The fiate takes a fhare 
in the cares of the lover, and prefcribes the forms 
that are to bind him to his miftrefs. Nature, 
while fhe fits the fexes for each other, leaves it to 
polity or law to regulate the mode of their con* 
nedion. 

The race of men who anciently inhabited Ger- 
many, are reprefented as was formerly obferv- 
ed, in the condition of nations ; and a legiflature, 
compofed of the prince, the nobles, and the peo- 
ple, direded their operations. This aflembly, 

which 
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which gave a fandtion to military expeditions, and 
adjufted alliances and treaties, managed alio the 
objefts of internal concern. It extended its juris- 
diction over the women as well as over the other 
parts of the community, and afcertained the ce« 
remonial of marriage. 

When the individual was. called from the houfe 
of his father, and invefted with arms ; when he 
was advanced from being a part of a private fa- 
mily to be a member of the republic, he had the 
capacity of entering into contrads, and of ling- 
ling otit the objei^ of his aifedions. The parties 
who had agreed to unite their interefts, having 
obtained the approbation of their parents and re« 
lations, made an interchange of gifts in their pre-^ 
fence. The lover gave his miftrefs a pair of oxen, 
a bridled horfe, a (hield, a fword, and a javelin ; 
and £he, in het turn, prefented him with fome 
arms. It was thus they exprefled their attach-* 
ment to each other, and their wUhngnefs to dif^ 
charge mutually the duties of the married ftate. 
This was their ftrongeft tie; thefe were their myf- 
terious rites, thefe their conjugal deities [a]. 

Nor, let it be fancied that, in this ceremonial, 
there was any thing humiliating to the woman. 
It fuited exadlly the condition of a rude fociety, 
and muft not be judged of by the ideas of a re- 
fined age. The prefents, indeed, were expreflive 
of labour and activity ; but labour and activity 
were then no marks of reproach; and, in fad, the 
joined oxen, the prepared horfe, the prefented 
arms, iniiead of indicating the inferiority of the 

C bride, " 
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bride, denoted ftrongly her equality vnth her hu£- 
band. They admonifhed her, that fhe was to be 
the partner and the companion of his toils and his 
cares, and that, in peace and in war, fhe was to 
fuilain the fame fatigues, and [to bear a part in 
the famfe enterprifes [3]. 

The fidelity of the married women among theie 
nations, and the conflancy and tendernefs of their 
attachment, exprefs alfo their equahty with the 
men and their importance [4]. A Itrift obferv- 
ance of the marriage-bed was required of them. 
The crime of adultery was rare ; and, in the fe- 
verity of its punifhment, the refpcd is to be tra- 
ced which was paid to modefty. It was immedi- 
ate, and inflided by the hufband. He defpoiled 
the culprit of her hair and garments, expelled her 
from his houfe before her aflembled relations, and 
whipped her through the whole village [5}. Of 
the young women, the moft powerful recoiiunen- 
dation was the rcferve and- coynefs of their de- 
meanour. A violation of modefty was never par-' 
doned. Ncm: youth, nor beauty, could procure a 
hiilband. Vice was not here fported with ; and^ 
to corrupt and to be corrupted, were not termed 
the faihion of times [6]. 

In the fimplicity of their manners, they found 
a prcfervation againft vice more efTe^lual than the 
laws of cultivated ftates. The gallantries of the 
young men began late ; their youth was, there- 
fore, inexhaufted. Thofe of the young women 
were not earlier. They mingled, when they were 
equal in age, in procerity, and ftrength, and had 

a 
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a progeny who expreiled their yigour. Difgrace 
attended on celibacy ; and the old were honour- 
ed in proportion to the number and the merits of 
their defcendant^^ A dread of pain and the care 
of beauty checked not generation [7], The mo- 
ther fuckled her own children [8] ; and, in dif* 
charging this talk, anticipated the greatnefs and 
the felicity ihe was to acquire and to experience 
from their virtues, and in their gratitude [93* 

It was thus the chaility of the women was 
guarded : It was thus their importance was con* 
firmed. No allurements of public fhows and en« 
tertainments related their virtue, and infinuated 
into them the love of pleafure ; no incitements of 
luxury inflamed their defires and expofed them 
to corruption; and what the Romans feem to 
have confidered as particularly fatal, no acquire- 
ments of knowledge and of letters difcovered to 
them the arts which minifter to love [10], 

In fome of their Hates or communities, the re- 
fpedl of modefty was fo great, that it was not law- 
ful but to virgins to marry ; who, without the 
hope or wifli of fecond nuptials, received one hut 
band, as they had done one body and one life, 
and had no thoughts or defires beyond him. It 
was their ambition and pride, if they furvived the 
objedts of their afFedion, to prcferve, unfuUied, 
the honours of widowhood ; and, when the bar- 
barians had made fettlements in the provinces of 
Rome, when their manners had refined, and the 
fcx were, in fome meafure, emancipated from this 
refliraint, the fpirit of the ufage , continued to ope- 

C ij rate. 
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rate. It augmented, as to the widow, the matri- 
monial fymbols ; a larger dower than ufual was 
neceflary to overcome her reluctance to a fecond 
bed [ii] ; and, while it encouraged the king or 
the magiftrate to exadl a greater fine from her on 
her marriage [12}, it entitled l^er to a higher 
compenfation for injuries [13]. 

Amidfl: the modefly of fuch ufages and man-^ 
ners, we mull not look for polygamy. It was un^ 
known to. thefe nations ; though, k is to be al- 
lowed, that a few of the chiefs or more renowned 
princes were furroundcd with a number of wives 
[143. This, however, was a matter of grandeur, 
not of appetite ;i and its fource is to be found in 
maxims of policy, in the ambition of individuals, 
and in that of ftate3. A prince, to fupport or ex- 
tend his grea^tnefs, conneded himfelf with differ-r 
ent families; and the deliberations of his tribe not 
unfrequently pointed out to. him the alliances, he 
Ihould court [153. 

To, tbic degrees of ponfanguinity and blood, con- 
cerning which nature has didated fo little, and 
polity fa much, it is not to. be conceived that they 
paid a fcrupuloua attention in their marriages [163. 
It is a fubjed on which no. infant-communities arej 
exad. They attended to it when, having fallied 
from their woods, they grew refined by tin^e, ob^. 
fervation, and experienge. 
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CHAP. II. 

Tbe political Il/laUi/bments qf tbe Barbarians e0er 
tbey bad made Conqu^s, 

SECT. I. 

iThe Barbaric Conquefls. ^he Origin of the Domaim of 
the Prince^ and of Allodiality. T!he Lands of the Fifcm 
^be Foundations of tbe Feudal Affociation^ tbe Rife of 
tbe Feudal Grant ^ and tbe Genius of tbe Feuded Syfienu 

Xhe Romans, corrapted and fcrvilc in every 
quarter of the empire; were unable to oppofe the 
valour and the adivity of the Germanic tribes. 
And, the manners of the conquerors and the con-* 
quered being effentially different, and even con- 
tradidory, the revolution produced in the condi^ 
tion of Europe was total and decifive [i]. It is 
thence chiefly, by an atte^tion to the way of 
thinking which prevailed in their original feats, 
that th^ ftate is to be inveftigated which the bar- 
barians exhibited on their conquefts; and that 
the origiQ and the nature of thofe inftitutions are 
to be difcovered, which, overturning in every 
country they invaded, the ancient forms of legif-f 
latiofi and government, arofe on their ruins. In 
the mailerly treatife, accordingly, in which Ta- 
citus paints, with his inimitable pencil, the man- 
ners of thefe nations, I muft look for the founda-. 
tions of this ftate, and thefe inftitutions. 

* The members of a German nation,' fays this 
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accomplifhed hiftorian, * cultivate, by turns, fojr 

* its ufe, an extent of land correfponding to their 
^ number, which is then parcelled out to indi-- 

♦ yiduals in proportion to their dignity: Thcfe di-^ 

♦ vifions are the more eafily afcertained, as the 

* plains of Germany are extenfive ; and, thougb 

* they annually occupy a new piece of ground, 

♦ they are not exhaufted in territoiyfi]/ 

This paflage abounds in inflrudion, the moft 
important. It informs us, that the German had 
no private property in land, and that it was his 
tribe which allowed him annually for his fupport 
9 proportion of territory; that the property of the 
land was ihvefted in the tribe, and that the land^ 
dealt out to individuals returned to the public^ 
pfter they had reaped the friiits of them; that, to 
be entitled to a partition of land from his nation, 
was the diftindion of a citizen ; and that, in con^ 
fequence of this partition, he became boqnd to 
attend to its defence, and to its glory. 

With thefe ideas, and with this pradic^, the 
Germans made conquefts. In conformity, there-r 
fore, with their ancient manners, when a fettle- 
ment was made in a province of the empire, the 
property of the land belonged to the yiftorious na* 
tion, and the brave laid claim to their poflfeffions, 
^ trad (rf ground was marked out for the fovereign j 
ftnd, to the. inferior orders of men, di vifions cor^ 
yefppnding to their importance were alloted. 

But while, in their original feats, fuqh partition^ 
•^ere annual, it was expedient that they fhould 
now be invefted in the pofleflbr, A more enlarged 

idea 
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idea of propertj had been gradually unfolding it« 
felf[3] ; and, though it was convenient to, and 
fuited the views of a narrow community^ to tak& 
back its land, the meafure was not pradicable in 
an extenfive fociety. Nations were no longer to 
fliift their habitations. The boundaries of par- 
ticular Hates were to be refpeded. The tribe 
ceaiing to wander, the individual was alfo to be 
ftationary. The lot or partition now received by 
him, was to continue in his poflelfion, and to be 
an objeft of his induftry. He was to take root, 
if I may fpeak fo, in a pardcular fpot. He was 
to beftow on it his affeflion ; it was to feed and 
to<enrich him with its produce. His family were 
to feel an intereft in his eftate ; his fons were to 
fucceed to hinu Heirs w^re to fail in the blood 
of the proprietor It afieded him, that the crown 
or a ftranger ihould poflefs the fubjed of his toils 
and attentions. The powers of fale and donation 
came to be underftood. The right of holding a 
landed territory with no limitation, and of difpof* 
ing of it at pleafu^, was known and prevailed. 

The advantages of property open themfelves 
with time. They were not obferved by the Ger- 
man in his woods. But, when he was no longer 
the member of a narrow community, and felt his 
unimportance in the extenfive kingdoms which a- 
rofe on his conquefts, when other profellions were 
to be exercifed befide that of the warrior, his at- 
tention turned from the public to himfelf Ideas 
of intereft prefled in upon him on every fide. He 
was ng longer to a<^ chiefly from appetite and 

pafiioa. 
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pailion. He was to lcx)k forward to diflant pro-* 
fpeds. He was to bufy himfelf for advantages 
which were to arrivp flowly, and which were o£^ 
ten to elude his diligence. He had pafTed from 
the empire of manners to that of laws. Riches 
had become a fource of diilindion ; and his mind 
was to be torn with cares, anxiety, and oftenta- 
tion. 

When we mount up to the origin of cuftoms, 
we are to be (truck with their fimphcity. The 
lot or partition to the. fovereign was to conflitute 
his domains. It was to fupport his fplendour, to 
defray the expences of government, and to main- 
tain his houfehold. "The lot of partition to the 
individual was to give rife to aUodialky. It was 
the land which was /r^^, which was named pro-^ 
priety^ in contradiftindion to tenure [4] ; and, be- 
ing ftill the mark of a citizcil, it fubjeded him, 
as in Germany, to the general obligation of tak- 
ing arms in defence of the community f 5]. 

But the domains of the fovereign, and the lands 
of tot or partition to the people, could not exhauft 
all the territory of a conqueft. They were prin- 
cipal and natural objeds of attention. Yet, after 
their appointment, there were much extenfive 
property, and many fair pofleffions. The ancient 
maxims of the people did not allow them to feize 
thefe by a precarious occupation. Men, who had 
conneded the property of land with the tribe, and 
not with the individual, could not conceive any 
title in confequence of which they might arrogate 
pofleffions to humour their fancy, or to flatter 

their 
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their pride. Their ancient notions continued their 
operation : The community was concerned with 
what no man could claim. The lands, according- 
ly, which were afligned neither to the fovereign 
nor to the people, which formed not the domains 
of the former, nor the partitions of the latter, 
were the lands of the ftate or the Fisc. And, un- 
der this appellation, in fad, they are known in 
the codes of the barbarians [6]* 

Of the territories of this kind, the king, as re- 
prefenting the ftate, was to take the diredion ; 
and, in the grants and difpofal of them, the bar- 
barians were alfo to be affifted by the ufages to 
which they had been accuftomed in their woods. 

A German ftate comprehended a fovereign, 
who a<aed for the intereft of the community, 
chieftains, who governed in different diftrids, and 
the mafs of the people. The fovereign and the 
chiefs owed their rank or eftimation, fome times 
to their birth, but oftener to their merits. The 
former was ambitious to fupport, with luftre, the 
honour he fuftained : The latter were ftudious to 
deferve his favour, and to vie with one anbther. 
The people, as they were ftruck with the qualities 
of particular chiefs, ranged themfclves under their 
banners, and devoted themfelves to their fortunes. 
It was the great emulation of the chiefe to excel 
in the number and the courage of their retainers. 
This was the dignity which moft attraifted them, 
and the power they courted moft. Thefe were 
their ornaments in peace, and their defence in 
war. In the field it was infamous in the chief to 

D be 
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It was their number and their attachment, which 
made him formidable to his prince and to his equals. 
In this manner, I would account for the origin 
of the domains of the fovereign, and of allodiality ; 
for that of fiefs [lo] ; and for the genius they dif- 
played in their earlieft condition. And this Ihort 
dedudlion may be fufficient to exhibit a general 
idea of the flate of land among the barbaric tribes 
on their conquefts, 

•SECT. II. 

Of the Property -of the Women, ^he Dower j the Mgr^^ 
gengahej and the Marriage-portion* 'The Communica-^ 
tion to the Women of the Powers of Succejfion and Inhe-» 
ritance* The advancement of Manners. 

JuLaving diftinguifhed the property of the men^ 
it is fit I fhould treat that of the women. I have 
obferved, that, among the ancient Germans, and 
the cafe, it is to be prefumed, is fimilar in every 
rude community, the property of the land was in- 
vefted in the tribe or nation. His proportion of 
corn was allotted to the individual by the magif- 
trate, and correfponded to the numbqr of his fa- 
mily, the degrees of his merit, and the import- 
ance of his fervice. He derived, accordingly, na 
fource of influence from the property of land. 
His chief, and almoft only riches, confifted in 
cattle [i] ; and, in thofe rude and remote times, 
the more powerful fupported their hofpitality and 
magnificence by war and violence. They coU 
kded their retainers, and committed incurfioa 

and 
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and plunder upon neighbouring nations; and their 
ftates difcouraged not a pradice which was fa- 
vourable to the military virtues. 

In this fituation, it is obvious, that no proper- 
ty could be pofleflcd by the women [2]. They 
had neither land nor cattle, and could demand 
no ftiare of the booty procured by robbery and 
depredation. While they remained in their vir- 
gin Hate, they continued, therefore, in the fami- 
lies of which they were defcended [3]; and, when 
they palled, by marriage, into other families, their 
hufbands became bound to attend to and to pro- 
vide for them. Hence the cuftom recorded by 
Tacitus : * Dotem non uxor marito, fed uxori ma^ 
* rkus ofFert.' On the d^ath of the hulband, the 
wife received this provifion ; and, it was the ob^ 
Jed of it to render her alike independent of the 
houfe flie had left, and of that into which Ihe h^d* 
^ entered [4]. 

This provifion confided, doubtlefs, of goods ; 
and, even in this form, it is to be conceived, it 
difcovered itfelf after the Germanic conquefts. 
When time, however, refinement, and neceflity, 
had taught the barbarians the ufes of wealth, and 
individuals were proud of acquifitions in land, it 
aflumed more enlarged appearances ; and proper- 
ty opening to the women, they acquired a fource 
of confideration which they bad not formerly 
known, and which was about to produce confe- 
quences of no lefs moment to themfelves than to 
fociety. 

The dos or dower came to confift in money and 
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in land. It was to arife out of a perfonal eftate, 
out of allodial property, or out of fiefs. With 
the widow, it remained during her life, and 
on her death it pafled to the ' heirs of her huf- 
band. In general, it was regulated by his deed. 
In fome places it was governed by cuftom. It 

. was fometimes conftituted by ceremonies, which 
grew out of the particular fituation of parties [5] ; 
and, when no private adl had taken place, where 
no cuftom direded, and where no peculiarity of 
fituation prevailed, it was fixed and afcertained 
by eftabliihed and ftatutory laws [6]. 
• Nor was it a dower only, 'that the hufband 

. bellowed on the wife. The morning ^fter his 
nuptials, he made her a prefent, which was va- 
luable in proportion to his generofity and wealth. 
This acquifition is known by the appellation of 
morgengahe [7] ; and, poffefling it in full proper- 
ty, flie could convey it away during her life, al- 
low it to pafs to her heirs, or difpofe of it by a 
deed, to take effeft after death [8}. 

The experience of the ufes of property was to 
produce a folicitude to poflefs it. While the dow^ 
er and the morgengahe gave diftinftion to the wife, 
the daughter was to know the neceffity of acqui- 
fitions, and to wifli for them. The parent was- to 
encourage her hopes, and to gratify his affections. 
He was to make her ftate correfpond to his riches 
and his dignity. The refining intercourfe, and 
the rifing luxuries of fociety, were to demand this 
attention. A portion was to go from the bride to 
the hulband. The perfonal fortune, to which the 

daughter 
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daughter had been a ftranger in the days of Ta« 
citus, made its appearance. And wealth in the 
female fex, joining itfelf to beauty and wit, con- 
tributed to fupport and extend their dominion. 

The cuftom, in fad, of giving portions to the 
women, is to be traced to an early period in the 
laws of the Germanic and Celtic nations [9]. The 
prefent, fimple and flight in its origin, grew com- 
complicated and extenfive. It kept pace with 
luxury and opulence. The doFWer^ which before 
was chiefly directed by the will of the hufl>and, 
became now a formal matter of treaty and agree^ 
ment. The bride had a title to ftipulate her 
claims. The riches flie brought, and her rank, 
were duly confidered \ and a provifion in propor- 
tion to both were allotted ([loj. 

The portion of the daughter, like the dower and 
the morgengdbe of the wifp, was originally to con- 
fift of goods, and then of money. It was after- 
wards to confift of land. But, when the father 
was firfl: to beftow land on the daughter, it is to 
be underftood, that it was a part of his property, 
which was free or aUodial. Fiefs, in their com- 
mencement, could not be enjoyed by the women* 
The a<ftual fervice of the fliield was required from 
the vkflal. To admit them to allodiality, was 
even a deviation from the fpirit of the ancient 
cuftoms of the barbarians ; and, it was only in 
the evolution of the rights of property, that they 
were permitted to acquire it. A propriety then, 
or an allodial pofleflion, might come to them by 
donation or by teftament. But, by the rules of 

regular 
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regular fucceffion, it was to go to the fons ; and, 
according to law, they were only to inherit, when 
there were to be no fons, or when the fons were 
to fail[ii]. The communication, however, of 
thefe privileges was a powerful addition to their 
importance, and was to lead to advantages ftrll 
greater. 

The capacity to receive allodiality by grant, by 
gift, by teftamentary deftination, and to enter to 
it by fucceffion, in the event of the want of male 
heirs, or after their demife, introduced and fofter- 
ed the idea of their admiffion to fiefs. As the o- 
riginal rudenefs of the barbaric nations yielded to 
fucceffive improvements, as manners foftened, and 
the arts of peace were cultivated, the propenfity 
to add to their emolument, and to contribute to 
their pleafure, grew ftronger. If they could not 
march to the field, and charge an enemy at the 
head of their vaffals, they might perform thefe of^ 
fices by fubftitution. An approved warrior might 
difcharge, for the female poffeflbr of a fief, the 
military duties to which it was fubjefl:. A right 
to fucceed to feudality was, by degrees acknow- 
ledged in the fex; and, when inverted in the 
grant, they were to exert all its civil rights. 
Though they deputed its military command, they 
could fuftain its honours and prerogatives. They 
were to hold courts, and excrcife jurifdidion in 
ordinary fiefs ; and while they attended to thefe 
cares in noble ones, they were alfo to aflemble 
with the peers, in the great aflemblies of the ftate 
in every country of Europe, to deliberate, to vote, 

and 
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acid to judge. Neither the military fervice inci- 
dent to every fief^ nor the obligation of attending 
the affembly of the peers or the council of the 
nation incident to fiefs, which were noble, could 
prevent the advancing condition of the women. 
The imbecillity of their nature, which gives a 
ftrength to all their other attradions, naade them 
fulfil the firft duty by delegation : The laft they 
were long to perform in perfon [ii]. 
. From the moment that fettlements were made 
in the territories of Rome, the women were to 
improve in advantages. The fubordinations of 
rank, which before had been chiefly difcriminat- 
ed by merit, were now marked more palpably by 
riches and property. Modes of a diftant and re- 
fpeftful demeanour were invented. New fenti- 
ments of dignity and meannefs became known. 
Difplays of elegance and luxury took place. The 
extent and order of eftablifhed kingdoms render- 
ed men more domeftic, Lefs engaged with the 
public, the female fex engrofled more ftrongly 
their regard and notice. They approached them 
with greater reverence ; they courted them with 
an affiduity that was more tender and anxious. 
The women, in their turn, learned to be more 
vain, more gay, and more alluring. They grew 
ftudious to plcafe and to conquer. They loft 
fomewhat of the intrepidity and fiercenefs which 
before were charafteriftic of them. They were 
to afFe6t a delicacy, and even a weaknefs. Their 
education was to be an objeft of greater atten- 
tion and care. A finer fenfe of beauty was- to a- 

E rife. 
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rife. They were to abandon all employment? 
which hurt the fhape and deform the body. They 
were to exert a fancy in drefs and in ornament 
[13]. They were to be more fecluded from ob- 
fervaiion. A greater play was to be given to 
fentiment and anticipation. Greater referve was 
to accompany the commerce of the fexes. Mo- 
defty was to take the alarm fooiier [14]. Gallan- 
try, in all its falhions, and in all 'its charms, was 
to unfold itfelf. 

- But, before I can exprefs, with precifion, the 
confideration they attained, and perceive, with 
diftindnefs, the fplendour which the feudal aflb- 
ciation was to throw around them, I mud look 
for the extenfion* of fiefs, and for the fources of 
chivalry. Fiefs and chivalry were mutually to 
ad: upon one another. The feudal aflbciation 
was to dired and to fofter chivalry ; and, from chi- 
valry, it was to receive a fupport or luftre. They 
were plants which were deftined to take root a- 
bout the fame period, and to fympathife in their 
growth^ and in their decline. The feeds of them 
had been gathered by the barbarian in his woods; 
and, to whatever foil or climate his foctune was 
to carry him, there he was to fcatter them with 
profufion. 
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SECT. III. 

Tie Grandeur confsquent on Property^ and the Power of 
the Nobles, The Prerogative of private IVar^ and its 
deflruBive Tendency. The Converfon of Allodiality in^^ 
to Tenure^ The Extenjion and Univerfality of Fiefs. 

Jr ROUD with vidory, with riches, and with inde- 
pendence, the conquerors of the Romans fepa- 
rated to enjoy their pofleflions and their gran- 
deur. The chiefs continued, as of old, to poflefs 
a military authority and a civil jurifdidion [i]. 
The prerogatives, which before they had arrogat- 
ed as due to their merit, they now enjoyed as the 
holders of fiefs. In war they commanded their 
vaflals and retainers, and they judged of their 
difputes in times of peace. The inhabitants of 
their territories were foldiers and fubjeds. Their 
caftles and houfehold bore a refemblance' to the 
palace, and the eftabliihment of the fovereign. 
.They had their officers and their courts of juftice ; 
and they exercifed the powers of puniihment and 
mercy [2]. They even continued to exert the 
privilege of making war of their private authori- 
ty ; and the fovereigns of Europe could behold 
fubjeds in arms, who infringed not their allegi- 
ance to the ftate [3]. 

This right of fpreading, with impunity, tiie tu- 
mults of war, operated as the leading fource of 
the diforders of the middle ages, and marks ex- 
preffively their condition and manners. It def- 
mands, of confequence, an attention which I muft 
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refufe, at prefent, to the other prerogatives of ncT- 
bility ; and, in order to difcover its origin, I muffi 
glance at the beginnings of criminal jurifprudence. 

In the early ages of fociety, the individual de- 
pends for protedion on himfclf. There is no tri- 
bunal to which he can appeal for redrefs. He re- 
taliates, with his own arm, the infult he has fuf* 
fered ; and, if he is unable, of himfelf, to com- 
plete his revenge, he engages his friends to affift 
him [4]. Confederacies are formed for attack and 
for defence [5], and the members compofing them 
are animated with the fame paffions. In this per- 
turbed ftate of mankind, the punifhment of the 
offender is difproportioned to his crime. Men, 
frantic with rage, are unacquainted with pity or 
with reafon. The moll barbarous anions, and 
the moft cruel diforder, are perpetrated and pre- 
vail. It is perceived, that the intereft of the com- 
munity is injured. Yet the right of revenge, fa 
dangerous in the hand of the individual, cannot, 
without injuftice, be torn from him. It is equit- 
able that he be fatisfied for the wrongs he has en- 
dured ; but it is no lefs equitable, that the public 
do not fuffer by his violence. He is allowed, ac- 
cordingly, to gratify his refentment, but, through 
the power of the magiftrate, who, while he feels 
for the injuries he has received, can alfo look with 
compaffion to the criminal [€]. 

It is not,^ however, to be imagined, that this 
improvement takes place at once, and that every 
individual is, in the fame moment, made to. re* 
linquilh the exercife of hi^ right of revenge. In 
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tude times, the chief diftindion among men arifet 
from their perfonal qualities. Force of body, and 
vigour of mind, procure then to their poflefi(»rs 
the greateft attention and refped. A diftinguifb« 
ed warrior, or a chief, muft be treated very dif- 
ferently from the vulgar ; and, though the exer« 
cife of private reyenge is to be ravifbed from the 
herd of the community, it is yet to continue in 
the jtirifdi6lion of the great and the powerfuL 
What is pofleffed by a few, grows in time a mark 
of honour, and a privilege of nobility [7 j. 

Among the Germans, in the days of Tacitus, 
the exercife of the right of revenge had paflcd, in 
a great meafure, from the multitude. It remain*, 
ed, notwithftanding, with the chiefs; and they 
were not, on their conquefts, in a difpolition to 
renounce fo fplendid a diftinftion. They enjoy- 
ed, as a prerogative, the exercife of a right, which 
is deflrudlive to order and fociety ; and, in times 
when the art of legiflation and government was 
only approaching to perfedion, their claims were 
acknowledged. The freedom of revenge, at firft 
unlimited, was confined ; and the barons made 
war of their private authority [8]. 

It is thus that this prerogative arofe which fil- 
led Europe with confufion. Nobles, haughty and 
independent, did not think of accepting a fine 
as a compenfation for ail infult, and fubmitted 
not their difputes to a judge* They brought them 
to the decifion of the fword; and, their vaflals and 
retainers, entering into their fentiments and feel- 
ings, partook of their glory and difgrace. They 
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were livals whom nothing could unite, but the 
enemies of the ftate, or the encroachments of the 
fovereign. To repafs thefe they could afl: with 
cordiality. But, in their ufual carriage to one 
another, they were fuUen, jealous, and proud ; 
and, it was their chief employment to vie in dif- 
plays of magnificence, or to try their ftrength in 
hoftility. 

In the ftate of tumult, bloodfhed, and oppref* 
fion produced by the extercife of the prerogative 
of private war, a mod important diftinftion was 
effedled between the holders of fiefs, and the pof- 
feflbrs of property. While, in the imperfedion 
of government, the magifl:rate could not extend 
his power with equal force over all the orders 
of men in the fociety; while the weak were cx- 
pofedto the infults and thepaflionsoftheftrong; 
while nobles, haughty and independent, could 
legally profecute their refentments with the fword, 
revenge their wrongs, and gratify their avarice 
and cruelty, the holders of fiefs enjoyed a fupreme 
advantage over allodial proprietors. A lord and 
his retainers, connedled together in an intimate 
alliance, following the fame ftandard, and adopt- 
ing the fame paflions, could aft with concert and 
efficacy. But allodial proprietors were altogether 
difqualified to defend themfelves. Being diftant 
and difengaged, they could form and fupport no 
continued or powerful confederacy; and the laws, 
in fadl, did not permit them to enter into fadjions 
and hoftilities. The violence of the times created 
an abfurdity. It gave to gifts under fervice, and 
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revertible to the grantor, a value fuperior to lands 
which were held in full property, and at the dif- 
pofal of the pofleflbr. It made neceflary the con- 
verfion oi propriety into tenure. 

Nor was this the only coniideration which had 
weight with the poffeflbrs of property. In every 
monarchy, but in one more particularly that it 
governed by feudal ideas, rank and pre-eminence 
attraft chiefly the attention, and excite the am- 
bition of individuals. The king being the foun* 
tain of honour, and diftinftions flowing from his 
favour, the ranks of men were nicely adjufted; 
and, in proportion as they approached to his per- 
fon, they exacted and received refpeft. From 
this principal it naturally proceeded, that allodial 
proprietors were treated with contempt. Holding 
by^no tenure, and occupying no place in the feu- 
dal arrangements, they could not draw obferva- 
tion. Their pride was alarmed, and* they wiflied 
for the refpeft and the fecurity of vaflals. 

Princes, bent on the extenfion of fiefs, difcou- 
raged thefe proprietors. Their ambition, their a- 
bilities, and their prerogatives, furniflied them 
with the greateft influence ; and they employed 
it to give univerfality to a fyftem, which was cal- 
culated to fupport the royal dignity and the na- 
tional importance. Compofitions for offences in- 
ferior to thofe which were allowed to a vafi[al, 
were deemed fufficient for the proprietors of allo- 
diality. In* the courts of juftice they felt the dif- 
advantages of their conditon. Mortified with re- 
gal negle^, without fuSicient protedion from, the 
a laws, 
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laws, expofed to the capricious infolence and the 
deftrudive ravages of the great, difgufted with 
rudenefs, contempt, and indignity, they were dri« 
ven into the circle of fiefs. They courted the 
privileges and the protection which were enjoyed 
by vaflals. They fubmitted their cftates to tenure, 
feleding to themfelves a fuperior the moft agree- 
ble, granting to him their lands, and receiving 
them back from him as a feudal donation [p^. 

In this diredion of affairs, the extenfion of the 
feudal inftitutions was unavoidable. The landed 
property was every where changed into feudality. 
The empire of fiefs was univcrfal. Even land, 
the great fource and medium of tenure, was to be 
snfufScient for the multitude of thofe, who were 
prefied to be valTals, by their wants and feeblenefs, 
and who were invited to be fo by the greaC in 
the wildnefs of their contentions, and amidft the 
enormity and mifrule created by the exercife of 
private war. Every matter that was an objeft of 
profit, of pleafurc, of ufe, or of comcrce, was to 
become the foundation of a fief. The right of 
Judging the delids committed in a foreft, the right 
of the chafe, or of hunting in a certain diftridl, the 
tax on public roads, the privilege of efcorting 
merchants to a fair or a market, offices of trufl 
and of juftice, the fwarms of bees in a woody ter- 
ritory, the profits of a mill, the filhing in a water, 
the allotment of a penfion, and other rights and 
pofleffions in ftill wider deviation from the origin- 
al grounds or dodrines of feudality, were to be 
held as fiefs [loj. The imagination was exhauft- 
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cd to invent new methods of infeudation-. None 
couH be too romantic or whimfkal, while ftrength 
or importance was derived from them to the grant- 
ors. The holders or vaflals were bound to miK- 
tarjr iervice* and fubjed to obligations ; and the 
chief and the eminent, in confequence of tliis po- 
licy, extended, fupported, and maintained theis 
public magnificence, their private confideratfion, 
and the ruinous conflids and animofities in which 
they were in^jlved hy the paffions of others, and 
their own. 

-SECT. IV, 

jlrmi, GaUarOry^ and Devotion* The origin^ r^f Knigh9m 
koBd and the yudicial Combat^ of Tountamenis und 
Ha%onry. Tb$ Sources of Chivalry. 

W H£K the inhafaitaats of Germaay fallied from 
their woods^ and made conquefts, the change o£ 
condition they experienced produced a change ia 
their manners* Narrow communities grew into 
exteafive kingdoms, and petty princes, and tem« 
pocary leaders^ were cixalted into monarchs* Th^ 
ideaSf however, they had formerly entertained^ 
and the caftoms with which they had been fami- 
liar, were neither forgotten nor negle&ed. The 
modes of thought and of adion which had been 
diiplayed in their original feats, advanced with 
them into the territories of Rome, continued their 
operation and power in this newfituation,and cre- 
ated that uniformity of appearance which Europe 

E qvejjr 



4» A VIEW OF SOCIETY 

every where exhibited. Their influence on the 
forms of government and polity which arofe, was 
decifive and extenfive ; and, it was not lefs effi- 
cacious and powerful on thofc inferior circumftan^ 
ces which join to conftitute the fyftem df manners, 
and to produce the complexion and features that 
diftinguifh Qges and nations. 

The inclination for war entertained by the Ger- 
manic dates, the refped and importance in which 
they held their women, and the fentimcnts they 
had conceived of religion, did not forfake them 
when they had conquered. To excel in war was 
ilill their ruling ambition, and ufages were ftill . 
connefted with arms. To the fex they ftill look^ 
ed with afFedion and courtefy. And their theo- 
logy was even to operate in its fpirit, after its 
forms were decayed, and after Chriftianity was 
eftabliflied. Arms, gallantry, and devotion, were 
to ad with uncommon force ; and, to the forefts 
of Germany, we muft trace thofe romantic inftitu- 
tions, which filled Europe with renown, and with 
fplendour ; which, mingling religion with war, 
and piety with love, raifed up fo many warriors 
to contend for the palm of valour and the prize of 
beauty. 

The paffion for arms among the Germanic ftatcs 
was carried to extremity. It was amidft fccne* 
of death and peril that the young were .educated: 
It was by valour and feats of prowefs that the 
ambitious fignalized their manhood. All the ho- 
nours they knew were allotted to the brave. The 
fword opened the path to^ glory. It was in the 

field 
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field that the ingenious and the noble flattered 
mofl their pride, and acquired an afcendancy. 
The ftrength of their bodies, and the vigour of 
their counfels, furrounded them with warriors, 
and lifted them to command [i]. 

But, among thefe nations, when the individual 
felt the callof valour, and wiflied to try his ftrength 
againft an enemy, he could not of his own autho- 
rity take the lance and the javelin, ' The admif- 
fion of their youth to the privilege of bearing arms, 
was a matter of too much importance to be left 
to chance or their own choice. A form was in- 
vented by which they were advanced to that ho- 
nour. 

The council of the di/lrid, or of the canton to 
which the candidate belonged, was aflembled. 
His age and his qualification were inquired into ; 
and, if he was deemed worthy of being admitted 
to the privileges of a foldier, a chieftain, his fa- 
ther, or one of his kindred, adorned him with 
the fhield and the lance. In confequence of this 
folemnity, he prepared to diftinguifh himfelf ; his 
mind opened to the cares of the public ; and the 
domeftic concerns, or the offices of the family 
from which he had fprung^ were no longer the 
objects of his attention [2]. 

To this ceremony, fo fimple and fo interefting, 
the inftitution oS knigbtbood is indebted for its rife. 
The adorning the individual with arms, continued 
for ages to charaderife his advancement to this 
dignity. And this rite was performed to him by 
bis fovereign, his lord, or fome approved warrior. 
Fij Iw 
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In conformity, alfo, to the manners which pro^ 
duced this ioflitution, it is to be obferved^^that 
even the fons of a king prefumed not to a^pprc^ch 
his pcrfon before their admiffion to its privileges j 
and the nobihty kept their defcendants at an e- 
qual diftance. It was the road^ as of old, to drf^ 
tindlion and honour. Without the advancement 
to it, the moft iUuftrious birth gave no title to per- 
foual rank [3], 

Their appetite for war, and their predatory life^ 
taught the Germans to fancy that the gods were 
on the fide of the valiant. Force appeared tc> 
them to be juftke, and weaknefs to be crime [4]. 
When they would divine the fate of an important 
war, they feleded a captive of the nation witli 
whom they were at variance, and oppofed to him 
a warrior out of their own number^ To each 
champion they prcfented the arms of his country j 
and, according as the vidlory fell to the one or 
the other^ they prpgnofticated their triumph or 
defeat* Religion interfered with arms and with 
valour; and the party who prevailed, could plead 
in his favour the interpofition of the defty* When 
an individual was called before the magiftrate, 
and charged with an offence, if the evidence was. 
not clear, he might challenge his accufer. The 
judge ordered them to prepare for battle, made a 
fignal for the onfet, and gave his award for the 
vidor [5]. 

Nor was it only when his intereft an^ proper- 
ty were at ftake, that the German had recourfe 
to his fword. He could bear no ftain on his per- 
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fonal chara<a€r. To treat him with indignity or 
difdain, was to offend him mortally. An affront 
of this kind covered him with infamy, if he for* 
gave it [6]. The blood of his adverfary could a- 
lone wipe it away ; and he called upon him to 
vindicate his charge^ or to periih. 

Li thefe proceedings, we perceive the fource 
of the judicial combat, which fpread fo univerfally 
over Europe, and which is not only to be confi- 
dered as a precaution of civil polity, but as an in- 
ftitution of honour [7]. 

Thefe nations, fo enamoured of valour, and fo 
devoted to arms, courted dangers even in paftime, 
and fported with blood. Th«y had (hows or en- 
tertainments, in which the points of the lance 
and the fword urged the young and the valiant 
to feats of a defperate agility and boldnefs ; and 
in which they learned to confirm the vigour of 
their minds, and the force of their bodies. Perfe-r 
verance gave them expertnefs, expertnefs grace, 
and the applaufe of the furrounding multitude 
was the envied recompenfe of their audacious te- 
merity [8]. 

Thefe violent and. military exercifes followed 
them into the countries they fubdued, and gSave 
a beginning to the jou^s and torneaments, which 
were celebrated with fo unbounded a rage, which 
the civil power was fo often to forbid, and the 
church fo loudly to condemn ; and which, refitt- 
ing alike the force of religion and law, \yere to 
yield only to the progrefs of civility and know- 
ledge [9]. 

Unacquainted 
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Unacquainted with any profeifion but that ot 
-war, difpofed to it bj habit, and impelled to it 
by ambition, the German never parted with his 
arms. They accompanied him to the fenate- 
houfe, as well as to the camp, and he tranfaded 
not without them any matter of public or of pri- 
vate concern [lo]. They were the friends of his 
manhopd, when he rejoiced in his ftrength, 3nd 
they attended him in his age, when he wept over 
his weaknefs. Of thefe, the moft memorable was 
tht Jhield. To leave it behind him in battle, was 
to incur an extremity of difgrace, which deprived 
him of the benefit of his religion, and o£ his rank 
as a citizen [ii]. It was the employment of his 
leifure to make it confpicuous. He was fedulous 
to diverfify it with cbofen colours ; and, what is. 
worthy of particular remark, the omanfients he 
beftowbd, were in time to produce the art of bla-- 
%onry and the occupation of the herald. Thefe 
chofen colours were to be exchanged into repre- 
fentations of ads of heroifm^ Coats of arms were 
to be neceffary to diftinguifh from each other, 
Varriors who were cafed completely from head to 
foot [12]. Chriftianity introduced the fign of the 
crofs; wifdom and folly were to multiply devices^ 
and fpeculative and political men, to flatter the 
vanity of the rich and great, were to reduce to 
regulation and fyflem what had begun without- 
rule or art. 

It is thus I would account for knighthood, and 
the fingle combat, for torneaments and blazon- 
ry J inftitutions which were to operate with aa 

influence 
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Influence not lefs important than extenlive. And, 
in the iame diflant antiquity, we meet the foufce 
x£ that gallantry and devotion, which were to 
mount them to fo wild a heights 

To the women, while he was yet in his woods, 
the German behaved with refpeft and obferv- 
ance. He was careful to deferve their approba- 
tion ; and they kept alive in bis mind the fire of 
liberty, and the fenfe of honour. By example, 
as well as lexhortation, they encouraged his ele^ 
vation of fentiment and his valour. When the 
Teutones were defeated by Marius, their women 
fent a deputation to that commander, to require 
that their chaftity might be exempted from viola- 
tion, and that they might not be degraded to the 
condition of flaves. He refufed their requeft; and, 
on approaching their encampment, he learned, 
that they had firft ftabbed their infants, and had 
theii turned their daggers againft themfelves[i3]. 
To fome German women taken in war, Caracalla 
having offered the alternative of being fold or put 
to the fword, they unanimoufly made choice of 
death. He ordered them, notwithftanding, to be 
led out to the market. The difgrace was infup- 
portable ; and j in this extremity, they knew how 
to preferve their liberty, and to die [14]. It was 
atnidft this fiercenefs and independency, that gal- 
lantry and the point of honour grew and profper- 
ed. It was the reproach of thefe women^ which, 
on the banks .of the Rhine and the Danube, fill- 
ed the coward with the bittereft forrow, and 
ftained him witl^ the molt indelible infamy. It 

was 
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w as the ir praife which communicated to the brave* 
the liveReft joy and the moil lafting reputation. 
Hij fays Tacitus, cuique fan^iffimi tejles^ hi maxU 
m i laudator es [ 1 5}. 

Thefe notions did not periih when the. Ger- 
mans had made cpnquefts. The change of air, 
and of fituation, did not enfeeble this fpirit. The 
women were Hill the judges of perfonal merit ; 
and, to fome diftinguifhed female, did the valor- 
ous knight afcribe the glory of his atchievements. 
Her fmile and approbation, he confidered as the 
moft precious recompenfe ; and, to obtain them, 
he plunged into dangers, and covered himfelf 
with duft and with blood. Ah ! Ji ma Dame me 
voyoit ! exclaimed the knight when performing a 
feat of valour [16]. 

Nor were arms and the attachment to women 
the only features of importance in the charafter 
of the German, Religion, which, in every age 
and in every nation, gives rife to fo many cuf- 
toms, mingled itfelf in all his tranfaftions. He 
adored an invifible being, to whom he afcribed 
infinite knowledge, juftice, and power [17]. To 
profit by his knowledge, he applied to divination 
[18] ; to draw advantage from his juftice, he- 
made appeals to his judgment fip] ; and to ac^ 
quire, in fome degree, his power, he had recourfe 
Ao incantation and magic [20]. The elements 
'^nd the vifible parts of nature, he conceived, at 
the fame time, to be the refidence of fubordinatc 
divinities, who, though the ihftruments only of 
the agency of the fuprcme intelligence, had a 

2 great 



pezt iupenority oyer men, and were entitled to 
tteir attentbn and reverence [21 J. Every tree 
and every fountain had its genius; the air, the 
woods, the water, had their fpirits. When he 
made a ftep, or looked around him, he felt an im- 
jmlfe of awe and of devotion. His anxiety, his 
amazement, his curiofity, his hope, and his ter« 
ror, were every moment excited. The moft am* 
p]e fcope was afforded by this theology for the 
marvellous. Every thing, common as well as 
fingolar, was imputed to fupematural agents. 
Elves, fairies, fprights, magicians, dwarfs, in* 
chanters, and giants arofe [22]. But, while the 
kfler divinities of thefe nations attraded notice, 
it was to the fupreme intelligence, that the moft 
fincere ;and the moft flattering worfhip was di^ 
reded; and this god, amidft the general cares 
which employed him, found leifure to attend 
taore particularly to war, and valued his votary 
in proportion to his courage. Thus religion and 
kve came to inflame, and not to foften the fero* 
city of the German. His fword gained to him 
the aSedion of his miftrefs, and conciliated the 
favour of his deity* The laft was even fond of 
obeying the caU of the valiant ; he appeared to 
them in battle, and fought by their fide [25]. 
Devotion, of confequence, was not lefs meritori- 
oos than love or than vabur [24}. Chriflianity 
did not abolifli this ufage. It defcended to the 
middle ages. And, to love God and the ladies^ . 
was the firft leflfon of chivalry [25}. 
But, though arms, gallantry, and devotion, 
* G produced 
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produced the inftitutions of chivalry, and formed 
its manners, it is not to be fancied, that they o- 
perated thefe effeds in a moment ; and that, im* 
mediately on the fettlements of the barbarians;^ 
thid fabric w^ ereAed. The conquerors of Rome 
continued to feel and to pradtife in its provinces, 
the inftinfts, the paffions, and the ufages to 
which they had been accuftomed in their original 
feats. They were to be adiive and ftreniious, 
without perceiving the lengths to which they 
would be carried. They were to build, without 
knowing it^ a moft magnificent ftrudture. Out 
of the impulfe of their paffions, the inftitutions of 
chivalry were gradually to form themfelves. The 
paffion for arms, the fpirit of gallantry, and of 
devotion, which fo many writers pronounce to be 
the genuine offspring of thefe wild affedations, 
ivere in fad their fourcc ; and it happened, by a 
natural confequence, that, for a time, the cere- 
monies and the ufages produced by them, en- 
couraged . their importance, and added to their, 
ftrehgth. The fteps which marked their pro- 
grefs, ferved to fofter their fpirit; and, to the 
manners of ages, which we too often dcfpife as 
rude and ignoble, not to political refledion or le- 
giflative wifdom, is that fyftem to be afcribed^ 
which Was to ad fo long and fo powerfully in fo- 
ciety, i and to produce infinite advantages and in^ 
finite calamity. 

It is to thofe only who apply to rude focietics 
the ideas of a cultivated aera, that the inftitutions 
of chivalry feem the produdion of an enlighten- 
ed. 
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fid policy. They remember not the inexperience 
of dark ages, and the attachment of nations to 
their ancient ufages. They confider not, that if 
an individual, in fuch times, were to anib of a 
csq>acity to frame fchemes of legiflation and go- 
yenunent, he could not reduce them to execu- 
tion. He could not mould the conceptions of 
ftates to correfpond to his own. It is. from no 
pre-conceived plan^ hut from circumftances which 
exift in real life and affairs, that legiflators and 
politicians acqmre an afcendency among men. It 
was the adlual condition of their times, not pro- 
}t&s fuggefted by philofophy and fpeculation^ 
that directed the coadudt of Lycurgus and Sobn« 

SECT. V. 

Vbe InftitutioM of Chivalry ^ the Pre^-efninence ofWonun^ 
PoUtetufs^ and the Point of Honour* 

From the ftate pf the feudal nobles, and the ex- 
eiljion of Jthp right of private war, it rcfulted, that 
the lower orders of men were courted and attend- 
ed to in an uncommon degree. The military re- 
tainers of a noble, and the inhabitants of his 
lands, conftituted his power ; and it was not his 
iatcreft to negled men >ho might offer their fer- 
vice to ap enemy. They fhared in his property 
and greatnefs, were flattered with his counte- 
nance, and formed the bulwark which fupported 
him. His own fons, thofe of Jiis vaffals and te- 
aants, and the ambitious youth whom his renown 

G ij attradteil 
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attraded from a diftance, learned under his direc-> 
tion the art of war, fought his battles, and entity 
led themfelves to the honours of chivalry. 

Every defcendant of a gentleman, or every 
free-bom perfon, had a capacity to bear arms^ 
and to afpire to knighthood ; And a long train c^ 
fervices prepared him to receive it. From his 
earliefl: years he attended the court, and refided 
in the caftle of his lord ; and in this fchool he ac- 
quired ^11 the knightly virtues. The emulation 
of his equals, the example and admonitions of hi$ 
chief, and the company of the ladies, from whofe 
number he w^ to feled the accomplifhed fair one, 
to whom he was to afcribe all his fentiments and 
his adions, inflamed in him the palfion for war, 
infufed into his mind a zeal for religion, and in- 
ftrufted him in all the arts of a refpedful gallant- 
ry. WTom the performance of domeftic duties^ 
wjiich were the firft that employed his attention, 
^ie was called to the management of horfes and of 
armour [i^. He then entered into greater fami- 
liarity \jfith his lord, and accompanied him in all 
his hazardous expeditions.. He b^caiQe accuftom- 
ed to perils and to toils; he acquired, by degrees, 
the whole fciepce of attack and of defence; and, 
"^vhen his hard apprenticelhip was ov?r, he adled 
himfelf as a knight, and fought and wifhed for 
ftill feverer trials to exercife his ambition [2J. 

To adorn him with arms, was originally, as I 
remarked, the fimple ceremonial which invefted 
the warrior with knighthood. But greater pcHnp 
and folemnity came to exprefs his advancement 
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to this dignity. Its importance had grown with 
time ; the feudal inllitutions had foftered a tafte 
for fplendour ; and the Chriftian clergy, who fuc* 
ceeded to th^ privileges of the Germanic priefts, 
improving on their ambition, made religion inter^ 
fere in its forms [3J. 

The candidate prefented himfelf in a church, 
where he confefled his fins, and declared his re- 
pentance and remorfe, Abfolution was then giv- 
en him, and he pafled the night in watching and 
pious meditation. In the morning he heard mafs, 
and, approaching the altar, placed his fword up- 
on it, which was returned to him, with benedic- 
tions, by the hands of the prieft. The eucharift 
was next adminiflered to him ; and, having been 
bathed, to expr^fs the purity which was necelTa- 
ry for the ftate into which he was to enter, he 
-was drefled in rich robes, and his fpurs and his 
fword were put on. He then appeared before his 
fovereign or his chief, and, receiving a blow upon 
the neck, was dubbed a knight. This parade, 
courtly as well as facred, was concluded with 
feaftiiig and merriment [4]. 

The fplendour, however, which accompanied 
the exaltation to knighthood, was proportioned 
to the wealth and the birth of the candidate. The 
fame prodigal oftentation and pundilious gran- 
deur, attended not the inveftiture of an inferior 
perfon, and the defcendant of a feudal lord. 
The rich and the great difplayed, on thefe occa- 
^ons, their magnificence, their ingenuity, and 
tb^ii: tafte [5]* To furnifh an aid, accordingly, 

to 
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to make his eldefl fon a knight, was one of th^ 
benevolences which were due to a feudal proprietor 
from his vailals ; and, during the prevalence and 
purity of the Gothic manners, no contributions 
was paid with greater cheerfulnefs. But while, 
in times of feftival and peace, the admiffion to 
this honour w^s thus (lately and ambitious, a gen- 
tle ftroke with a fword was fufficient, during war, 
to intitle to its privileges ; and, in this form, in 
the day of a battle, or in the hour of viftory, it 
was ufual to beflow it, in order Xq reward the va« 
liant, ^nd to encourage prow^fs [$]. 

When the warrior was promoted to knight^ 
hood, the company and tables of the fovereign 
and the nobles were open to him ; and in times, 
when perfonal qualities were the great fources of 
renown and merit, no diftindtion was more copfi- 
derable or important. It wa$ permitted to hinir 
to wear gold, fur, and filk, and to furpafs in the 
richnefs of his drefs and arms. And, while his 
external appearance marked him out from inferior 
men, he was diftinguiftied in his own order by hig 
enfigns-armorial, and the peculiarities of his blar 
zonry [7], He had certain privileges in hunting ; 
in executions for debt, it was not lawful to take 
his horfe and armour [^8] ; and in the courts of 
law, fines beyond the ufual proportion were a- 
warded to compenfate his wrongs. When a pri- 
foner, and in the power of a conqueror, his rank 
preferved him from ari unworthy or ignominious , 
treatment. His word or promlfe might be re- 
lied upon with the firmeft affurance. Fetters and 

I chains 
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chains were only fit for the ignoble. When tlie 
chief, or the baron to whom he was more particu* 
larly attatched, required not his aid, he might 
enter into the fervice of another mailer. Fenfions 
and prefents rewarded his prowefs ; and he was 
enriched by the ihare he received in the fpoils of 
an enemy, and by the ranfoms of his captives [9]. 
His ufual appearance in the field was on horfe- 
back [10]], attended by an efquire; and, if his 
wealth fo increafed, that he could afford to have 
knights in his train, his fovereign allowed him the 
ufe of a banner or a ftandard like the barons, and, 
like them, he exercifed a civil as well as a mili- 
tary jurifdiiSion {^11]. 

Nor did his death terminate the honours which 
were paid to him. The folemnity and ceremonies 
of his fimeral, expreffed his merits and the public 
regrets, A monument was erefted to him, and 
the ornaments with which it was embellifhed, 
fuiting his adions and hiftory, infpired his pofte- 
rity with a generous emulation. The fword which 
he had carried to battle, the fhield which had de- 
fended his body, and the other articles of his drefs 
and »mour, became the objedls of refpeft and ve- 
neration. The mod illuftrious perfons courted 
their poflfefBon, and churches were often efteem- 
ed the only proper repofitories of thefe attendants 
of his vidories and valour [12]. 

Splendid with knighthood, of which the ho- 
nour was fo great as to give dignity even to kings 
and to princes, the generous and the afpiring were 
received in every quarter with attention and civi- 
lity. 
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Kty. The gates of every palace, and of every caftltf^ 
were throwit open to them ; and, in the fociet^r 
of the fair, the brave relieved the feverities of war^ 
and fed their pafiion for arms. Though it was 
the itudy of the knight to confult the defence and 
the glory of the ftate, and to add to the ftrength 
and the reputation of his chief, yet the praife o£ 
his miftrefs was the fpring of his valour, alid the 
fourceof his adivity. It was for her that hefought 
and conquered. To her all his trophies were coa« 
iecrated. Her eye lighted up in his bofom the 
fire of ambition. His enterprife, his courage, hi» 
fplendour, his renown, proclaimed the power and 
the fame of her perfections* 

The women failed not to feel their dominion* 
The dignity of rank and its proprieties, the pride 
of riches, the rivalihip of beauty, unfolded their 
excellence and charms. Their natural modefty, 
the fanftity of marriage, the value of chaflityi 
improved with time and with Chriftianity. The 
rcfpe(3ful intcrcourfe they held with the knights, 
the adoration paid to them, the torneaments at 
which they prefided [13], the virtues they infpi« 
red, the exploits atchieved to their honour/* con* 
curred to promote their elevation and luftre^ To 
their enamoured votaries they feemed to be divi- 
nities i and toils, conflicts, and blood, iji^rchafed 
their favour and their fmiles. 

Placed out to general admiration, they ftudied 
to deferve it. Intent on the fame of their lovers, 
watchful of the glory of their nation, their afiec* 
tions were roufed i and they knew not that un« 

quiet 
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quiet indolence, which, foftening the mind, a- 
wakens the imagination and the fenfes. Con- 
cerned in great affairs, they were agitated with 
great paifions. They profpered whatever was 
moft noble in our nature, generofity, public vir- 
tue, humanity, prowefs. They partook in the 
greatnefs they communicated. Their foftnefs 
mingled with courage, their fenfibility with pride. 
With the charaderiftics of their own fex, they 
blended thofe of the other. 

Events, important and affefting, adtions of ge- 
nerofity, enterprife, and valour, exhibited in the 
courfe of public and private wars, were often em- 
ploying their thoughts and converfation. And, 
in the feafons of fcftivity and peace, the greater 
and the lefler torneaments exercifed their atten- 
tion and anxiety [14]. Thefe images, of war were 
announced with parade and ceremony. Judges 
were appointed to determine in them, and tp 
maintain the laws of chivalry; and they were ge- 
nerally feleded from among the aged knights, 
who came in crowds to live over again the fcenes 
they had a<9:ed, and to encourage and dired the 
intrepidity and the ikill of the afpiring youth. 
The combatants, entering the lifts flowly, and 
with a grave and majeftic air, pronounced aloud 
the names of the ladies to whpm they had vowed 
their hearts and their homage. This privilege 
they had obtained at the expence of many a gal- 
lant atchievement J and they were prefentedby tha 
fair ones with a riband, a bracelet, a veil, or 
fome detached ornament of their drefs, which 

H they 



S% A VIEW OF SOCIETY 

they affixed to their helmets or their fliields, and 
confidered as the pledges of vidory [15]. Every 
£gnal advantage won in the conflidls, was pro- 
claimed by the infttuments of the minftrels, and 
the voices of the heralds. Animated by the pre- 
fence of the ladies, by the fenfe of their formtec 
renown, and of that of their anceftors, the champi- 
ons difplayed the mod brilliant feats of adivity, 
addrefs, and valour. And the ladies, entering 
into their agitations, felt the ardours of emulation, 
and the tranfports of glory [i6]. When the tor- 
neaments were finifhed, the prizes were diftribut- 
ed with a ceremonious implartiality. The officers 
who had been appointed to obferve every circum- 
ftance which pafled in the conduct of the cona- 
batants, made their reports to the judges. The 
fuffirages of the fpedators^ were colleded. After 
ferious deliberation, in which the moft celebrated 
pcrfonages who were prefent were proud to affift, 
the names of the conquerors were pronounced. 
Ladies \yere then chofen, who were to prefent to 
them the fymbols of vidlory ; and, in thefe for- 
tunate moments, they were permitted to imprint 
a kifs on the lips of thefe fair difpofers of renown. 
Amidft the contending praife of the judges and 
the knights, the mufic of war, and the fhouts of 
the people, the vidors were now conduced to the 
palace of thci prince or the noble who exhibited 
the torneament. There, at the feaft, which con- 
cluded their triumph, they were expofed to the 
keen look, and the impaffioned admiration of 
whatever was moft accomplilhed in beauty and in 

arms. 
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arms. And in the height of a gloiry, in which 
they might well have forgot that they were mdr- 
ta!, they employed themfelves to confole the 
knights they had vanquiflied, and afcribed their 
fuccefs to fortune, not to valour; difplaying a 
demeanour complacent and gentle, difann^g en« 
vy by modefty, and enhancing greatnefs by ge- 
neiou6 fympathy and magnanimous condefcen* 
fion[i7]. 

The operation of love and of glory^ fo powerful 
in the inftitutions of which I fpeak, was advanced 
and infpirited by religion ; and principles, the mod 
efficacious in our nature, built the fabric of the 
Gothic manners. Devotion had charaderifed the 
barbarian in his Woods. The god of war was pro^ 
pitious to the brave, the confecrated ftandard led 
to yi&ory [i8], and an immortality and a para* 
dife took away its terrors from death [19]. Chrif-« 
tis^ity, which looks with a fovereign contempt 
to every other mode of faith, which hold out to 
the believer the moft flattering joys, and which, 
not contented with haunting guilt with remorfe 
in Ae prefent fcene, lifts it from its grave to tor- 
ture it with eternal pains in another exiftence ; 
ChrifHanky, I fay, was more calculated, than the 
fuperftitions of paganifm, to imprefs the imagina- 
tion and the heart [20]. The rite of baptifm 
taught the follower of Odin to transfer his wor* 
(hip to Chrift. To defend Chriftianity with his 
fword and his life, became a facred vow, to which 
every knight was ambitious to fubmit. He con- 
fidered Jumfelf as a faint, as well as a hero ; and, 

Hij on 
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on the foundation of his piety, the fuccellbrs of 
of St. Peter were to precipitate the armies of Eu- 
rope upon Alia, and to commence the crufades, 
thofe memorable monuments of fuperftition and 
heroifm [21]. The lady, not Ifefs than the knight, 
was to feel the influence of this rehgion. Society 
was to be difturbcd with the fublime extravagance 
of fanatics, who were to court perfedions out of 
the order of nature. Mortifications, aufterities^ 
and penances, were to be meritorious in propor- 
tion to their duration and cruelty. . The powers 
and aSedions of the mind and the heart, were to 
ficken and to languilh in frivolous and fatiguing 
ceremonials. The eye of beauty was to fadden 
in monafleries and in folitude, or to light the im- 
holy fires of a rampant priefthood. The deity 
was to be worfhippcd in abjednefs and in terror, 
as if he contemned the works he had made, and 
took delight in human dejedion and wretched- 
nefs. 

But, while ecclefiaftics, defigning and ambi- 
tious, were to abufe mankind by the means of 
this new faith, it was to be beneficial to manners 
by the purity of its moral. While it was to guard 
the fexes from frailty, it invigorated the fenfe of 
juftice ; and, in a period of diforder and confu- 
fion, taught the knight to be ftrenuous in vindi- 
cating the wrongs of the injured. The weak and 
the opprefled, the orphan and the widow, had a 
particular claim to his p^otedion. To difobey 
their call, was to infringe a law of chivalry, and 
tQ incur diflionour and infamy,* He feemed, in 

fome 
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fome meafure, to be intruded with the power of 
the magiftrate; and the faihion of the times made 
him forward to employ his arm, and to fpiU his 
blood in the caufe of innocence and virtue. 

Thus war, gallantry, and devotion, confpired 
to form the charadler of the knight. And thefe 
manners, fo lofty and fo romantic, were for ages 
to give a fplendour to Europe, by diredluig the 
fortunes of its nations, and by producing examples 
of magnanimity and valour, which are unequal- 
led in the annals of mankind. But their effeds 
in policy and war, however confpicuous, are of 
httle confideration, when compared with the per- 
manent tone they communicated to fociety. The 
fpirit of humanity, which diftinguifhes modem 
times in the periods of war, as well a& of peace ; 
the gallantry wliich prevails in our converfations 
and private intercourfe ; on our theatres, and in 
cur public affemblies and amufements ; the point 
of honour which corrects the violence of the paf- 
fions, by improving our delicacy, and the fenfe 
t)f propriety and decorum ; and which, by teach- 
ing us to confider the importance of others, makes 
us value our own ; thefe circumftances arofe out 
of chivalry, and difcriminate the modem from the 
ancient world. 

The knight, while he acquired, in the company 
of the ladies, the graces of external behaviour, im- 
proved his natural fenfibility and tendernefs. He 
fmoothed over the roughnefs of war with polite- 
nefs. To be rude to a lady, or to fpeak to her 
difadvantage, was a crime which could not be par- 
doned 
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doned. He gu£urded hef pofleiSons from the ra« 
pacious, and maintained her reputation againil 
flander. The uncourteous offender ^as driveii 
from the fociety of the valiant; and the interpo- 
fition of the fair was often necelTary to proted him 
from death. But t3ie courtefy of the knight^ 
though due in a peculiar manner to the female fex^ 
extended itfelf to all the bufinefs, and intercourfe 
of civil life. He fiudied a habitul elegance of 
manners. Politenefs became a knightly virtue ; it 
even attended him to the field of battle, and check- 
ed his paffions in the ardour of viftory. The gene-» 
rofity and the delicate attentions he Ihowed to 
the enemy he had vanquiflied, are a fatire on the 
warriors of antiquity [23]. His triumphs were 
dHgraced by no indecent joy, no brutal ferocity. 
Courteous and generous in the general ftrain of 
his conduft, refined to extravagance in his gallant- 
ly to the ladies, and the declared protedlor of re- 
ligion and innocence, he was himfelf to be free 
from every ftain. His rank, his duties, and his 
cares, made him aim at the perfeftion of virtue. 
His honour was to be as incontcftable as his va- 
lour. He profefled the mod fcrupulous adherence 
to truth and to juftice. And, the defeds of civil 
government, and his perfonal independence, gave 
an uncommon value and propriety to his perfonal 
fidelity. The formalities of the fingle combat, 
which were fo fcrupuloufly juft, as to remove even 
the fufpicion of every thing unfair and dilhonour- 
able, foftered the pim6lilious nicety of his demean« 
our |[24]. 7*0 utter a falfehood, was an offence 
a of 
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of which the infamy was never to be effaced. The 
culprit was degraded from knighthood ; a punilh* 
ment more terrible to the warrior than death [25]. 
To give the lie to a knight was, of confequence, 
to infult him in a point the moft tender ; and, 
while he was careful to maintain his integrity, 
and ambitious to entitle himfelf to its honours, 
he was ardent and forward to defend himfelf a- 
gaihil an improper accufation, and to punifh the 
abufer of his name. His dehcacies on this head 
demand refped and commendation ; yet the rigid 
moraliit has been pleafed to make them the obje£t 
of his ridicule. His ridicule, however, is as ab- 
furd as it is contemptuous. It applies not to the 
purer ages of chivalry, when honour was infepa- 
rable from virtue ; and, perhaps; it is unjuft in 
every application, but when it refers to individuals^ 
who, being foul with pieannefs, lay claim to the 
confideration of probity and charafter, and info- 
lently appeal to their fwords to fupport their pre- 
tcnfions. 
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X HS generafity of the barbaric manners was to 
fufFer by the growing propenfity to intereft. Re- 
finement and property were to open up the fel- 
fifbnefs qS. mankind ; and the feudal afibciation, 
which was originally an exercife of bounty and 
gratitude, was to be a fource of oppreffion and 
wantonnefs. The fruits of love, amity, and friend* 
ihip, were to become the foundation of difcord 
and contention. The fuperior and the yaffal, the 
chief and the retainer, fo intimately conneded^ 
and fb fondly attached, were to be hoftile to eaeh 

I other. 
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other* Violence and corraption were to disfigurcr 
fociety; and fcenes of fplendour, liberty, and 
greatnefs, were to be fucceeded by opacity, op- 
preflion, and meannefs. 

The diftinclion of thefe different fituations, 
though neglefted by the antiquary, the lawyer, 
' and the hiftorian, is yet a matter of the greatelt 
importance. It is, in fomc meafure, the key to 
the hiftory of modem nations. It will lead us to 
difcover many miflakes and mifapprehenfions 
which conceal and deform topics of the higheft 
moment and curiofity. It will overthrow many 
pofitions which have perplexed and miflcd the 
refearches of the learned^ and the reafonings of 
the fpeculative. 

While the greatnefs and fimplicity of thofe 
manners, which the conquerors of Rome brought 
with them from their woods, continued to ani- 
mate their pofterity, the feudal aflbciati6n was 
noble in its principles, and ufeful in its pradice^ 
The folicitudes, and the mercenary fpirit which 
rife up with commerce, were unknown, and the 
fulled fcope was given to nature and the paffions. 
The adions and condud of men were direded by 
fentiment and affedion. In the ardour of private 
confederacies, the geiieral feelings of generofity 
were augmented. The emotions of the heart in- 
creafed their force by confinement. And the 
lord and the vaffal were linked to each other in 
the clofeft connedion. The arms and the zeal 
of his followers were the ftrength and the bul* 
wark of the chief gr the fuperior. The bounty * 

and 
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and the power of the chief or the fuperior, were 
the fubfiftence and protedion of the followers or 
the vailals. Their interefts and their paffions 
were the fame ; and a conftant communication 
of good offices kept alive their attachments. 

The yaSklj kneeling before his lord, and put«- 
ting-his hands into his, acknowledged him for his 
fuperior ; * I become/ faid he, * your man, from 
' this day forward, for life, and limb, and earth- 

* ly honour.' The lord, recdving him in his armt, 
gare him. the kifs, which beftowed his counte- 
nance and favour. This rite, known under the 
appellation of bomagCj exprefled fubmifiion and 
reverence on the part of the vaflal, protedion and 
defence on that of the lord. The oath oi feaky^ 
or the engagement of fidelity, was then pronoun- 
ced. * Hear this, my lord,* faid the vaflal, • I 

* will be feithful and loyal to you, for the tene- 
^ mentfi I hold. So help me God and his faints 

* [i].' They w«re exad to obligations in which 
were comprifed their intereft, their glory, and 
their pleafure. In every aft of civil life, in peace 
and in war, they found ahke the ufes and ad- 
vantages of their union. In the caftle of the 
lord, the vaflal added to his retinue, and pro- 
<:laimed his magnificence. In his court he afiifl- 
ed in the adrainiilration of juilice. In the field, 
he fought by his fidjB, and covered his perfon 
with his fhield. On the foundation of their con- 
nexion, andof thatof the land or fief, which the 
former beftowed on the latter, a train of incidents 
.yere to arife, the unequivocal expreflions of 

I ij * friendfliijp 
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friendflbip and habitude, the tender and a£fedion- 
ate fruits of an intercourfe the moft devoted and 
zealous. 

While the grants of land were precarious, or 
for hfe, the fuperior was fond to educate in his 
hall the expe£lants of his fiefs. And, when they 
defcended to a feries of heirs, or in perpetuity, he 
was careful, on the death of the feudator, to take 
the charge of his fon, and his eftate. The form- 
er was a hope to him of future greatnefe. He 
proteded his perfon, direded his education, and 
watched over his concerns. He felt a pride in 
pbferving his, approaches to manhood, and de- 
livered to him, on his majority, the lands of his 
anceftor, which he had been iludious to improve. 
Thefe cares were expreiled in the incident of 
ward/hip. 

The vaflal, on entering to his fief, confcious of 
gratitude, and won with the attention of his lord, 
made him a prefent. This acknowledgement, fo 
natural, and fo commendable, produced the in- 
cident of relief. 

Grateful for the paft, and anxious for the fu- 
ture favour of his chief, the vaflal did not incline 
to ally himfelf to a family which was hoflile to 
him. The chief was ambitious to add to his 
power and fplendour, by confulting the advanta- 
geous alliance of his vaflal. They joined in find- 
ing out the lady whofe charms and whofe con- 
nexions might accord with the paflions of the 
one and the policy of the other. This attention 
gave eftablifliment to the incident of marriage. 

When 
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When the fuperior was reduced to diftrefs and 
captivity, in the courfc of public or of private 
wars, when he was in embaraffment from prodi-* 
gality or wafte, when he required an augmenta* 
tion of means to fupport his grandeur, or to ad- 
vance his'tchcmes and ambition, the vaflal was 
forward to relieve and affift him by the communi* 
cation of his wealth. On this foundation there 
grew the incident of aid. 

When the vaflal gave way to violence and difr 
order, or when by cowardice, treachery, or any 
ftriking delinquence, he rendered himfelf unwor- 
thy of his fief, the facred ties which bound hini 
to his lord were infringed. It was neceflary to 
deprive him of his land, and to give it to a more 
honourable holder. This was the origin of the 
incident of e/cbeat [2], 

Amidft the contention of friendihip, and the 
mutuaUty of mind which exercifed and informed 
the lord and the vaflal, there was experienced a 
condition of aftivity, liberty, and happinefs [3]. 
The vaflals attended to the retainers who were 
immediately below them. In their turn, they 
were courted by the lords, whofc ftrength they 
confl:ituted [4]. And the lords gave importance 
to the fovereign. A fubordination was kncjwn, 
which was regular, compad:, and .powerful. The 
confl:ituent parts interefl^d in government [5], as 
well as war, were attentive, in their feveral de- 
partments, to the purpofes of order and juftice; 
and, in national operations, they aded with an 
union that made them formidable. Of this aflb- 

ciation, 
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light than as a hicrative emolument. The acquiii- 
tions of the vaffal, which, iii their (late of agree- 
ment and cordiality, were a ftrength to the lord» 
feemed now to detract from his domains. He com- 
mitted fpoil on the eftato which, of old, it was his 
pride to improve. He neglcded the education 
of the heir. ' He gave repeated infults to his per- 
fon. The relations of the vaflal were often to buy 
from the fuperior the cuftody of his perfon and his 
lands. This right was more frcqueiltly to be let 
out to exercife the rapacity of ftrangers. The 
treafury of princes was to increafe with this traf- 
fic ; and fubjeft-fuperiors were to imitate, as well 
from neceffity as from choice, the example of 
princes [7]. The heir, on his joylefs majority, 
received the lands of his anceftor ; and, while he 
furveyed, with a melancholy eye, his caftles, which 
bore the marks of neglect, and his fields, which 
were deformed with wafte, new grievances were 
to embitter his complaints, and to fwell his paf- 
fions. 

The reiief, which originally was no more than 
a prefent, at the pleafure of the vaflal, on his en- 
tering into the fief, was confolidated into a right. 
An exprefflon of gratitude was converted into a 
debt and a burden. The fuperior, before he in- 
vefted the heir in his land, made an exaftion from 
him, in which he had no rule but his rapacity. 
His demand was exorbitant and grievous. And 
if the heir delayed too long to extinguilh this fine 
of redemption, or was unable to pay it, the fupe- 
rbr continued his pofleffion of the eftate* KU 
I gours. 
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gours, fo humiliating and fo frantic, produced cla« 
mour, difcontenty and outrage. Mitigations were 
to be applied to them, and to prove ineffedual. 
Laws were to be made againft them, and to be 
difregarded j^8]. 

The marriage of the vafTal, which could not be 
abufed while their ailbciation was firm and their 
intereft mutual, became a moft ruinous perquifite, 
when their aflbciation was broken, and their in- 
tereft difcordant. The fuperior could give his vaf- 
fal in marriage to whom he pleafed. This right 
he exerted as a property. It might be purchafed 
from him by- the vafial himfelf, or by a ftranger* 
The marriage of the vaflal, without the confent 
of the fuperior, involved the forfeiture of the eftate, 
or was punifhed with oppreflive penalties. It was 
a rule, indeed, refulting out of their former ha- 
bitudes, that the heir ihould not be married to 
his difparagement [9]. But this rule was over- 
looked amidft the violence of the times. The fu- 
perior had no check but from his humanity, the 
vaflal no reUef but in remonftrance. 

This right, fo mortifying to the male heir, was 
a ftretch of ftill wilder oppreflion, and more fero- 
cious cruelty, when exerciied on the female ward. 
Her hand might be tendered at the will of the fu- 
perior. He might pay no attention to her affec- 
tions. She was to fubmit at his mandate to inde- 
cent embraces, unfand:ioned with love. Her beau- 
ty was to lofe its fweets, and her Jieart its enjoy- 
ments, to feed his avarice, and to gratify his whim. 
Her relations were often to buy from him a privi- 
K lege 
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lege fo frightful ; and the unfeeling tyrant was to 
paint the horrors of its exertion, to extort his de- 
mand fio]. 

The aid which, in happier times, the vaflal be- 
llowed out of benevolence to relieve the diftrefs., 
and to afliil the grandeur of his lord, became a 
burden and a tax in the miferyof their difafiedtion. 
It was arrogated as a duty and a tax. The lord 
called for an aid or contribution, when his eldeft 
daughter was married, when his eldeft fon was 
made a knight, and when, having been taken in 
war, his own perfon was to be ranfomed. Thefe 
were efteemed the legal occafions when exa6Uons 
could be made [xi]. But cuftom and pradice 
authorifed the requifition of aids on pretences the 
moft frivolous. When the crown or the lord was 
difpofed to be oJ)preffivc, they could find a reafoa 
for an aid ; and wants, not his own, were to af- 
fed every moment the fubftance of the vaflal [laj. 

While their confederacy was maintained, it 
was not on any flight foundation, that the fief 
could be taken from the vaflal. Cowardice, dis- 
honour, treachery, or treafon, were then the 
caufes of efcbeaU The lord was not to be ib of- 
fended with leflcr delinquencies, as to take pol>- 
feflion of the eftate. In the times, however, of 
their difagreement, the caufes of forfeiture were 
to multiply, and he was to be adlive to enforce 
them. Trefpafles and trifles were to be fufficient 
groimds for the feifure of lands, of which the pof- 
feflbr was ofFenfive. The vaflal held a precarious 
and dangerous territory j and, with a mind dif- 
pofed 
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pdfed to be hoflile to his chief, was to obferve to 
faim an attentive and pundilious demeanour. If 
he refufed too long to attend the court of the fu- 
perior, and to give his oath of fidelity ; if he hap- 
pened to commit the llighteft infringement of his 
oath ; if he forefaw any misfortune that was to 
befal his lord, and negleded to inform him of it; 
if, by any ad, he was to aSedl the credit or the 
reputation of his fuperior ; if he fhould chance to 
reveal any private circumftance concerning him ; 
if he fhould grant an infeudation in any other form 
than that in which he held his own ; if he fhould 
make love to the wife or the daughter of his lord, 
or fhould carefs his fitter, while yet a virgin and 
unmarried ; thefe, and reafons flill more abfurd, 
were to forfeit the eftate to the fuperior, and to 
involve the ruin of the vaflal, and that of his fa- 
mily [13]- 

A fyftem of oppreffion the mofl deflrudive was 
thus eflablifhed ; and, by a flrange peculiarity in 
the hiftory of mankind, the fame incidents were 
to a<ft in the produftion of fituations the moft op- 
pofite. In one period, they were to encourage 
liberty and happinefs ; in another, rapacity and 
favagenefs. Profperity and vigour attended the 
feudal aflbciation in its youth. Its maturity was 
marked with peevifhnefs and infirmities,; and a 
crowd of obferyers, being only to fee it in this con- 
dition, were to miftake its fpirit, and to furvey it 
without enlargement. 

The monks, who, on the revival of letters, pre- 
fumed to chronicle the tranfaftions of men, looked 

K ij to 
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to the paft with the prejudices of their own times- 
They could know, and could comprehend, no 
manners but their own. The cultivated hiftorian 
was to obferve and to complain of their omilEons; 
but, inftead of labouring to fupply them, he was 
only to arrange their materials, to hold out, with 
luftre, fomc fuperior names, and to give -his nar- 
rative the charm of pidure and ornament. The 
lawyer and the antiquary were to be equally un^ 
inftrudive ; while the former confines his remark 
to the legiflation and the pra6tice of his own age;, 
and while the latter, amufing himfelf in the fearch 
of dates and of trifles, feeks not to advance into 
any general views, or to catch the fpirit of thofe 
ancient periods, which provoke his fweat and his 
toil. 

The ufages and cufloms which the barbaric 
tribes brought from their woods, the remote fource 
of all their laws, tranfadions, and eftablilhments,. 
were to be obferved with a tranfient regard. They 
are, notwithftanding, the fure guides which are 
to dired the inquirer in the darknefs and obfcurity 
of the middle times. They point to, and evince 
the diftinftion that is now made in the hiftory of 
the feudal aflbciation. And, they are to lead to 
other diftinftions of curiofity and ufefulnefs. 
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SECT. 11. 

A DiftinQion in the Hiftory of Arms and Chivalry. J%g 
Sovereign is confidered as the Fountain of Honour. Tie 
-'Epoch of the grandeur of Chivalry. The decline of 
Fiefs. The remedy for their Recovery. The invention 
of Knight-fervice. The Knight^s Fee. The Diflin&ion 
betiveen the Knight of Tenure and the Knight of Honour. 
Fiefs under Knight-fervice. 

JL H£ decline of the Gothic manners, while it af* 
fedled fo ftrongly the feudal aflbciation, did tiot 
fail to extend its influence to chivalry and arms* 
Every pofleflbr of a fief conferred, of old, at his 
pleafure, the dignity of knighthood, and every per- 
fon who had been admitted to knighthood, had a 
title to bellow it. But, when the feudal connedlion 
was infringed,, and its generous principles were 
deftroyed, the feudatory was difpofed no longer 
to feek out the meritorious whom he might ad- 
vance to an honour, which was to be an advan* 
tage, and to refled a glory to his fuperior. He 
was now the enemy, not the friend of his lord, and 
wiihed neither to add to his fplendour in peace, 
nor to his power in war. He had grown more 
felfifh with timcj and the knowledge of property. 
He was to avoid, not lefs from intereft than paf- 
fion, the having knights in his train. The right 
which it had been his pride to exercife, he re- 
garded with coldnefs. And, what the pofleflbr 
of the fief was carelefs to beftow, the fimple knight 
did not pertinacioufly arrogate as a prerogative. 

The 
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The prince or fovereign, from whom it had always 
been the greateft favour to receive this dignity, 
tame, by degrees, cxclufivcly to confer it. A.t 
the head of the ftate and of arms, he was to be 
confidered as the fountain of honour. 

The diftindion of knighthood, accordingly, did 
not immediately fall in the declenfion of the feu- 
dal aflbciation. It felt, indeed, the fhock which 
feparated the interefts of the fuperior and the vaf- 
fal i but, furviving its impulfe, it was to rife, for 
a time, in height and fplendour. When in the 
creation only, and at the difpofal of the Prince, it 
was to acquire a value from his greatnefs. It was 
to be given, for a feafon, with more choice and 
referve, than when at the will of the pofleflbr of 
the fief, and of the fimple knight. Higher feats 
of prowefs, the pofleflion of greater wealth, more 
illuftrious defcent, were to be requked in its can- 
didate. This was the epoch of its luftre and re- 
nown. Heralds, Ikilful in pedigrees and armo- 
ries, were to multiply. The 3uel was to improve 
in ceremony and parade ; torneaments were to 
advance in magnificence ; and, a court of chival- 
ry, extenfive in its jurifdidlion, was to regulate 
4eeds of arms, and ufages of war [i]. 

But, while the feudal aflbciation in its decline 
was thus to contribute to the elevation of the an- 
cient chivalry, by threatening its ruin, it was to 
produce effefts of ftill higher importance, and of 
an operation not lefs univerfal. It was to give a 
new appearance to fiefs, and a more regular form 
to the feudal militia. It was to protradl the fall 

of 
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of a fyftem already ruinous, to create new difor* 
ders, and to lead to new eftablifhments. 

Though the cordiality of the lord and the vaf- 
ial was decayed, the grant of land from the form* 
er to the latter continued its obligations. The 
Tallal was held by a tie, which he could not re« 
nounce without forfaking his importance. His 
property and fubiiftence failened him to an ene- 
my. His paffions and his duties were at variance. 
He might hate the perfon of his lerd, but he was 
to bow to him as his fuperior. The grant of land 
he enjoyed, bound him to the performance of mi- 
Utary fervice. With a cold heart, he was to 
buckle himfelf in his armour ; and with reludbmt 
fteps, he was to iFoUow the march of his chief. 
Of old, it had been his fondeA attention to carry 
all his ilrength againfl an enemy, that he might 
difplay his own greatnefs, and add to the magni- 
ficence of his fuperior. He now fumifhed un- 
willingly the lead afliflance in his power. The 
fervour of his former condud was never more ito 
advance the meafures of ambition. And, in this 
ftate of things, the feudal militia was to obftruA 
and retard, rather than to forward the operations 
of princes. 

In the heart of a populous kingdom, and fur- 
rounded with fubjeds accuftomed to arms, the 
feudal fovercign was thus to feel an unnatural 
weaknefs. A malady, fo formidable, could not 
but produce an anxiety for its cure. And, what 
is no lefs certain than peculiar, in the different 

countries 
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countries of Europe, the fame remedy was appli- 
ed to it. 

Fiefs, or the grants of land under military £er« 
vice, had advanced from being annual to be for 
life ; and, from being donations for life, they were 
to proceed to be hereditary. It was before the 
eftabli(hment of this ultimate point in their pro- 
greifion, that the happinefs of the feudal afibcia-* 
iion was difturbed. And, it was the eftablifh- 
ment of this point which was to afford the oppor- 
tunity to princes of recovering, in fome degree, 
their greatnefs. While the cordiality of the vaf- 
fal was m^ntained, a general obligation of mili- 
tary fervice was fufficient to induce him to mar« 
Ihal all his force in the field. When this cordis 
ality was deftroyeS, pohcy was to extort what 
his generofity and -attachment had conferred. 
Lands were to be burdened with a full and exadt 
proportion of foldiers. The giving them out in 
perpetuity was the feafon for annexing this bur- 
den. An expedient, natural, and not to be op^ 
pofed, fuggefted itfelf. The tenure oiknighufir^ 
vice was invented. 

A portion of land, of which the grant, by the 
agreement of the giver and the receiver, entitled 
to the fervice of a foldier or a knight, was a knighfs 
fee. An eftate, of two hundred fees, furniihed, 
of confequence, two hundred knights. Manours, 
baronies, and earldoms, were thus powerful, in 
proportion to their extenfivenefs. The grants 
from the fovereign to the nobles claimed the fer- 
vice of fo many knights ; and the fub-infeuda- 

2 tions 
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tions of the noUes enabled them to perform this 
fcnricc [a]. The tenants of the crown who were 
not noble, had aUb their fees, and fumiihed pro- 
portionallj their knights. Grants in capiie^ or 
ftom the fovereign, and the fub-infeudations of 
vafl^s, called out the force of the kingdom. The 
prince, the nobility, and the people, were in the 
capacities of a general, officers and foldiers. A 
call to arms put the nation into motion. An army, 
numerous and powerful, could be aflembled with 
expedition, exad in its arrangements, and in a ftatc 
for defence and hoftility [3]. 

Such, I conceive, was the origin and nature of 
the tenure of knight-fervice. And thus, in the 
hiftory of the feudal inftitutions, there are two re- 
markable periods ; the epoch which preceded the 
invention of knight- fervice, and the epoch during 
which it prevailed. 

The knighti produced by this tenure, differed 
mod eflentially from the knights of whom I have 
formerly fpoken. But, though the train of think- 
ing into which I have been led, points to their pe- 
culiarities with an obvious clearnefs, themiftakes 
of grave men, and an attention to perfpicuity, o^ 
blige me to exprefs their diftin6live charadlers [4]. 

The one clafs of knights was of a high antiquity; 
the other was not heard of till the invention of 
^fee. The adorning with arms and the blow of 
the fword, made the adl of the creation of the an- 
cient knight ; the new knight was conftituted by 
an inveftmcnt in a piece of land. The former 
was the member of an order of dignity which had 
L particular 
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particular privileges and diftindions ; the Utter was 
the receiver of a feudal g^nt. Knighthood wasf 
an honour;, knight-fervice a tenure. The firft 
eommunicated Tplendour ta afn army ; the laft 
gave it ftrength and numbers. The knight of ho* 
nour might fervein any ftation whatever;, the 
knight of tenure was in the rank of a foldier. 

It is true, at the fame time, that every noble 
and baron were knights of tenure, as they held 
their lands* by knight-fervice. But the number 
Qifees they poffeffed, and their creation into rank, ' 
feparated them widely from the fimple individuals, 
to whom they gave out grants of their lands, and 
who were merely the knights of tenure. It is no 
Jefstrue^ that the fovereign, without conferrhig 
nobility, might give even, a finglefee to a tenant; 
and, fuch vailals in capite of the crown, as well 
as the vaflals oi Jingle fees from a fubjeft,. Were 
the mere knights of tenure. Eut ^he former^ ii> 
rcfped of their holding from the crown, were to 
be'called to take upon themfelves the knighthood 
of honour ; a condition, in which they might rife 
from the rank^, and be promoted to offices and 
command. And, as ta the v^als in. capite of the ' 
crown^ who had nua^ fees, their wealth, of itfelf, 
fufficiently diftinguiihed them beyond the Hate of 
the mere knights of tenure. In fad, they poflef-- 
fed an authority over men who were of this laft 
defcriptiou; for, in proportion to their lands, were 
the fees they gave out, and the knights they com- 
manded [5]. 

It was,, in this manner,, that the tenure of 
r knlghn 
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knight-fervice came to recover the feudal militia, 
at a time when it was perifhing in weaknefs. But, 
though it bound more clofely, in the connedlion 
of land« the Superior and the vaiTal, by the fiac- 
ednel^ of the fervice it enjoined, it could not bring 
back their ancient cordiality. It gave a ftrength 
MXkd confiftency to the military department of the 
ieudal inftitutions j but it removed none of then: 
civil inconveniencies and burdens. Thefe, on 
the contrary, were to increafe during its preva- 
lence. It was to brace, only, with a temporary 
vigour, a fyftem which no prudence or art could 
accommodate to refining manners. 

The incidents^ which had grown with the pro- 
grefs of fiefs, ftill continued their operation. Every 
grant by the tenure of knight- fervice,' was attend- 
ed with homage and fealt|^, a«d was expofed to 
wardfhip and relieC .to marriage, aid, and efcheat. 
Xhe fuperior had ftill his pretenfions and his claims; 
the vailal was fUll <to fuffer and to com{dain. 
PronaiTes of the relaxation of the iendal perqui- 
. fites, were to be made by princes, and to be for- 
gotten. Legal folemnities of refiraiat were to be 
held out^ and, occafionally, to produoe their ef^ 
fc<3t. 3ut palliatives, feeble or forced, were not 
to c<a^atr«ul tk^ fpirit of the fyftem and the rimesi 
Fiefs, \<^hile:theyf\^ftained, in the tenure of knight- 
fervice, the grandeur of the European ftates were 
wafting with internal debilities. And the eye, 
in furveying their ftrength and magnificence, can 
trace the marks of an approaching weaknefs and 
<^ccline. 

Lij CHAP. 
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C H A P. II. 

Tie TrogreJltm of Fiefs. The Benefice, the Fief andAU, 
locality. Different Opinions on thefe Topics. The Fruits 
of the Fief. Its Perpetuity. JEra of Hereditary 
Fiefs. Knigbt-fervice. Particular Applications to the 
Hijlory <f England. Doubts concerning the Introdu6tiim 
efthe Feudal Law into England. A Solution of them. 
Of Fiefs under William the Norman. A Difiiuctiem 
concerning their Condition in the Angh-Saxon and tie 
Anglo-Norman Times. The repeated Demands for tba 
Revival of the Laws of Edward the Confeffor. An Ex^ 
planation of this Difficulty . The IntroiuBion of Knight^ 
fervice into England. Of fbe Number of Knight-fees 
there. 

1 HAVE endeavoured to invcftigate the rife an4 
nature of the feudal grant, and the varying fpirit 
of the feudal aflbciation ; I have attempted to ^« 
tinguifli the qhivalry of arms, and the chivalry of 
tenure ; and, I h^ve ventured to* bpen up the o- 
rigin of Knight-fervice, which was to place the 
feudal inftitutions in t}ieir laft, aqd mcA intereft^ 
ij^g fituation. It is now fit I Ihould mark the dif^ 
fercnt periods in the progrefiion of fiefs, exprefe, 
in one view, their birth, growth, and maturity, 
and enter into applications of the reafonings JL 
have made. The ufe of my principles will thus 
be confirmed. And, in performing this talk, I 
forefe^I muft ^Ifo meet with errors and prejudices, 
which the talents of ingenious men have confe- 
crated ; but of which, it is the tendency to load 

hiftoif^ 
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faiftory with difficulties, and to perplex fciencc 
with doubt. 

In the manners of the ancient Gennans, I have 
found the fource and fpirit of the feudal laws. To 
thefe, the grant of land under military fervice 
has a certain and decifive reference. Its appear- 
ance, ^t the will or pleafure of the grantor, was 
even a cpnfequence of the limited ideas of pro- 
perty, and of the forms and regulations which di- - 
xedted the condition of land while thefe nations 
remained in their woods. They could have no 
conception, oq their conquefts, of a gift of land 
in perpetuity ; becaufe, of fuch gifts they had flo 
knowledge. The objea of the grants then made, 
was military fervice ; their duration was the plea- 
fure of the grantor; and the fpreading of fuch do- 
natbns through the different orders of the ftate, 
from the fovereign to the chiefs, and from the 
chiefs to the retainers, conneded together the in- 
habitants of a kingdom. 

But the new fituation of the barbarians on 
their fettletnents, and the natural advancement 
of manners, were to communicate to them ideas 
pf property. Their continued occupation of 
allodial lands, exhibiting the ufe and conveni- 
pncies of a permanent poileffion, eftablifhed the 
notion of it. They perceived, by comparifon, 
the difadvantages of the lands under military fer- 
vice, which were revokable at the call of the do- 
nor. A year, therefore, and then the life of the 
vaflal, became the terms of the enjoyment of 
thefe gifts [i]. They grew to be fucceffive. The 

rights 



S6 A VIEW OF SOCIETY 

rights of the father were to be refpedted, and hb 
fervices to be remembered in his pofterity. And, 
in this condition of them, the fuperior might 
choofe, out of the family of the feudatory, the 
fim the moft valiant, and the moft acceptable 
to him [23. The perpetuity of the grant was 
next to be underftoad. The prior readinefs and 
capacity of the eldeft fon to do its duties, were to 
eftablifh primogeniture and hereditary (bcceffion. 
And the firm connedion of the property in the 
djsfcendants and blood of the proprietor, had pro* 
duced an interell in the daughter, and, on the 
failure of male heirs, made tb^ land inheritable 
to women. 

During all this progrefs, the term henejke. and, 
during a part of it, the term,^, were to exprefs 
thefe donations. Even after the grants of land 
had become hereditary, they were to continue to 
expi^efs them. Thefe names, of confequence, 
have a reference to the fame cuftoms and the 
fame inflitutions. 

There are yet authors, who affirm that the bc^ 
nefice and the fief were different ; and, when 
they only mean, that the benefice denoted the 
grant in its iiatc of fluduation, and the Jief it^ 
condition of perpetuity, their diftindion is frigid ; 
for thefe were fteps in the progreffion* of the fame 
law. But, in another afped, their diftindion is 
a mark. of a more cenfurable inattention; for 
they ought to have known, that authentic mo- 
numents of hiftory have repeated examples of the 
ufe of benefice Bxidfief in expreffing a gift of land 

under 
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tinder military fervice, and under a hereditary 
Wht [3]. 

There arte writers more deceitfal than thefe, 
who are not afraid to contend, that the benefice 
was aUodudky^ or the land which was free and ca« 
pable of alienation. The proofs, however, which 
evince the connexion between the words bentfiicc 
and fitf deftroj this notion ; and there are laws 
and records of the barbarians which make an ac* 
tual diftindion between the allodial and the be- 
neficiary lands, which allude to the extenfivc con- 
dition of the former, and the unaUenable ftate 
and the military fervice of the latter [4]. 

From the grant at difcretion to the hereditary 

eftate, benefices or fiefs were to know the rites of 

homage and fealty. For the vaflTal, from the mo-» 

ment of his admiifion to the protection of the fu- 

perior, was to make an acknowledgement of his 

fubmiifioH and refpedt, and to give an aflurance 

of his fervice and fidelity. He was alfo to be fub- 

jedl to the feudal incidents or cafualities. For^ 

from the earlieft times of the feudal grants, the 

fuperior was to find it neceflary to educate in his 

hall the expedants of his fiefs, or his future vaf- 

£als,. To this care he was even to be led oftner, 

and with greater attention, when the fief wa$ 

precarious^ and for life, than when it was to pa& 

down in fucceflion; and the law, and not his- 

choice, was to point out to him the infant heir. 

In every period of the advancement of the fief, 

the fuperior was to receive a prefent or relief oA 

Ihe^rant ^f bis land -^ he wa& tojiave z concera 

in 
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in the marriage of his vaflal ; he was to be aflift- 
ed by his bounty or aid ; and,, on his delin-' 
quence, he was to revoke or take back the dona* 

tion [5]. 

There are writers, notwithftaiiding, of diftin- 
guilhed penetration, and of extenfivc learning, 
who are confident and certain that thcfc things 
were the fruits of the perpetmty of the fief; and^ 
I am fenfible, that the tribe of lawyers, who co- 
py one another from generation to generation, 
have embalmed this fancy m their fyftems [6], 
But it is altogether impoffible, that the perpetui^ 
ty of the fief could aft in their creation. For, at 
the period it difcovered itfelf, the feudal affocia- 
tion had loft its cordiality. The fuperior and the 
vai&l were in a ftate of hoftility ; and, in this fi- 
tuation, a train of rites and incidents could not 
poffibly be created, which fupp<^e proteftion and 
reverence, generofity and friendfhip. Thefe rites 
and incidents were to diftinguilh thofe early and 
fortunate periods, when the interefts of the fupe- 
rior and the vaflal were the fame, and their paf- 
fions mutual ; and, though they preferved their 
exiftence down to melancholy times, and were to 
aft as caufes of oppreffion, they had yet foftered 
the nobleft pirnciples of our nature. After throw- 
ing a luftre on human affairs in one condition of 
manners, they were to degrade them in another. 
They were to feel the influence of refinement and 
felfiflmefs ; and, in this laft fituation, the perpe- 
tuity of the fief, which thefe writers confider as 

their 
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their fource, was to add a regularity to their ap- 
pearance, and to encourage their feverity. 

From the conquefts of the barbarians, till the 
ninth century, fiefs were in their ftate of fludua- 
tion. It was about the year 877 [7] that the per- 
petuity of the fief was eftablilhed in France. And 
it was known in every country of Europe in the 
commencement of the tenth century. 

The tenure of knight-fervice was foon to fol- 
low the perpetuity of the fief, and was connedted 
with it. There is, accordingly, an inftance of a 
knight-fee in the 880 [8]. In the reign of Hugh 
Capet, who was raifed to the throne in the year 
987, this tenure extended itfelf over France; and, 
after having appeared in other nations of Europe, 
it was introduced into England. But, in this lait 
country, there are peculiarities concerning the 
beginnings and the progrefs of fiefs, which have 
been the fubje£t of fruitlefs inquiries and conjec- 
tures. I muft not, therefore, pafs them over in 
filence. If my principles are juft, they ought to 
diflipate the darknefs which covers a portion of 
our hiftory fo memorable and fo important. 

Many learned writers are pofitive, that the 
Anglo-Saxons were ftrangers to fiefs, and that 
thefe were introduced into England by William 
Buke of Normandy [9]. There are writers not 
kfs learned, who affirm, that fiefs were not intro- 
duced into England by the Duke of Normandy, 
but prevailed among the Anglo-Saxons in the 
condition in which they were known under Wil- 
liam [10]. Great men range themfelves on each 

H fide 
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fide of the queftion, and I will not detrad frottt 
their merits. But, it will be pennitted to me to 
cxprefs my fentiments. 

It cannot*be true, that the Saxons, who fettled 
in England, were ftrangers to fiefs* For, in thi* 
cafe, they muft have renounced the manners ta 
which they had been accuflomed in Germany. 
They muft have yielded to views different from 
all the other Gothic tribes who made conquefts^ 
They muft have adopted new and peculiar cuf- 
toms. And hiftory has not remarked thefe de- 
viations and this diffimilarity. 

It cannot be true, that William the Norman 
introduced fiefs into England. The introdudion 
pf a fyftem fo repugnant to all the inftitutions 
which ufjLially govern men ; which was to force 
into an uncommon direction both government 
and property j which was to hold out new max- 
ims in public and in private life ; which was ta 
afied, in a particular manner, inheritance and 
eftates; to give a peculiar form to juftice and 
courts; to change the royal palace, and the 
houfeholds of gentlemen ; to overturn whatever 
was fixed and eftablTIhed in cuftoms and ufages; to 
innovate^ all the natural modes of thinking and of 
adting; could not pofiibly be the operation of one 
man^ and of one reign. 

Let us not be deceived by names and by autho- 
rities. Fiefs were to run the fame career in Eng- 
land which they had experienced in the other 
countries of Europe. They were to be at plea- 
fure and annual, for life, a feries of years, and in 

pcrpotuity ; 
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perpetuity ; and, in all thefe varieties, they were 
to be exhibited in the Anglo-Saxon period of our 
ftory. The hereditary grant, as well as the grant 
in its preceding fluduations, was known to our 
Saxon anceftors. Of this< the conformity of man* 
ners which muft necef&rily have prevailed be- 
tween the Saxons, and all the other conquering 
tribes of the barbarians, is a mod powerful, and 
a fatisfa6tory argument. Nor is it iingle and un- 
fupported. Hiitory and law come in aid to ana^ 
logy ; and thefe things are proved by the fpirit 
and text of the Anglo-Saxon laws, and by ac- 
tual grants of hereditary eftates under military 
fervice [il]- 

It is, at the fame time, not lefs true, that t^e 
ftate of fiefs in England, under William the Nor- 
man, differed mod effentially from their condition 
among the Anglo-Saxons. The writers, there- 
fore, who contend that they exifted in the ages 
previous to Duke William, in the fame form in 
which they appeared after his advancement to 
the crown, are miftaken. For, under the Anglo- 
Saxon princes, no mention is made of thofe feu- 
dal feverities which were to fhake the throne un- 
der William and his fucceffors. Yet fiefs, under 
tlje Anglo-Saxons, in every ftep of their progref- 
fion, muft have been connedled with thofe feu- 
dal incidents which were the fources of thefe feve- 
rities. 

This difficulty, which, on a flight obfervation, 
appears to be inexplicable, will yield to my prin- 
ciples. The varying fpirit of the feudal alTocia- 

Mij tion. 
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tion, which I have been careful to remark, ac^ 
counts for it in a manner the moft eafy and the 
xnoft natural. When the fuperior and the vallal 
were friends, and their connedion was warm and 
generous, the feudal incidents were adts of cordi* 
aUty and affedion. When they were enemies, 
and their, connexion was preferred, not by the 
commerce of the paffions and the heart, but merely 
by the tie of land, the feudal incidents were adls 
of oppreffion and feverity. During the Anglo- 
Saxon times, the afFedionate ftate of the feudal 
affociation prevailed. During the times of Duke 
William, and his immediate fucceflbrs, their hof- 
tile condition was experienced. Hence the nfiild- 
nefs and happinefs of our Saxon anceflors ; hence 
the complaints and grievances of our Norman 
progenitors. 

This folution of a difficulty, which has been a 
fruitful fource of miftake, is ftrongly confirmed 
by a peculiarity which I am now to mention, and 
which, in its turn, is to lead to the explication of 
a problem that has been alike perplexing to our 
antiquaries and hiftorians. 

It was from Duke William, down to King John, 
that the people of England were to complain loudly 
of the feudal feverities ; and, during this long pe- 
riod of outrage and lamentation, it was their in- 
ceflant defire, that the laws of Edward the Con- 
feflbr fhould be reftored. It is, therefore, beyond 
all doubt, that the feudal feverities were not heard 
of during the times of King Edward. The fu- 
perior and the vaflal were then cordial and happy 

in 
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in each other; The feudal incidents were then 
cxpreffions of generofity and attachment. 

But Duke William, who was to acknowledge, 
ly his laws, the freedom of the Englifh govern- 
ment, which he was to infult by his adminiftra- 
tion, enai^ed, that the pofleflbrs of land fhould 
not be harafTed with unjuft exaSlions and tallages 
[12]. He thus promifed an alleviation of the feu- 
dal feverities. And, what feems conftantly to 
have attended this promife, he formally reftored 
and confirmed the laws of the Confeffor [13 J. In 
allufion to the fame feverities, William Rufus 
engaged to abftain from illegal aids and op- 
preffions ; and, in reference to the fame cuf- 
toms of the Confeffor, he became bound to go- 
vern by mild and fandified laws [14]. Hen- 
ry I. executed a celebrated charter, which con- 
tained direct mitigations of the feudM incidents, 
and he exprefsly reftored and confirmed the laws 
of King Edward [15], Stephen gave a charter 
pf liberties to the barons and people ; and it was 
its purpofe to beftow his fandlion on the grant of 
Henry, and to confirm the good laws and cuf- 
toms of the Confeffor [16], With the fame in- 
tentions, a charter of liberties was framed and 
granted by Henry H. [17], 

Thefe grants, though invaluable, as ample and 
decifive teftimonials of our ancient Uberties, by 
their perpetual and anxious retrofpedion to the 
Saxon times, could not be carried into execution, 
and maintained in the purity of their intention^ 
The altered condition of manners, and of the 

feudal 
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feudal afibciation, did not permit their exercife. 
Notwithftanding the high and independent fpirit 
of the Englifh nation, ^hich occafioned thefe 
grants, the feudal feverities were to continue. 
Thcjr prevailed under Duke William, under Ru- 
fus, under Henry I. under Stephen, and under 
Henry XL They were known under Richard I. 
And, in the age of King John, they became fo 
exorbitant and fo wild, from the eccentric and 
tboughtlefs nature of this capricious and defpica* 
ble prince, that the barons and the people confe- 
derated to vindicate their liberties, and produced 
the magna cbarta^ which, while it offered a limi- 
tation of the feudal rigours, was to be declarator 
ry of the conilitutional freedom that had diftin- 
guiihed this fortunate illand from the earlieft 
times [iS]. 

This conftant connedlion of the complaints of 
the feudal feverities, and the revival of the laws 
and cuftoms of the Confeflbr, from the age of 
Duke William to King John, is a moft re- 
markable and important peculiarity. * What 
* thefe laws were, of Edward the Confeffor,' fays 
Mr. Hume, * which the Englifh, every reign, 
^ during a century and a half, defired fo pajOHon- 
^ ately to have reftored, is much difputed by an-. 
^ tiquarians ; and our ignorance of them feems 
^ one of the greatell defeats in the ancient Eng- 
^ lilh hiftory [19]/ 

The train of thinking into which I have fallen, 
points, with an undubitable cleamefs, to the ex- 
planation of this myftery. By the laws or cuf- 
toms 
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tom$ of the Confeflbr, that condition of felicity 
was exprefled, ^hich had been enjoyed during 
the Anglo-Saxon times, while the feudal incidents 
were expreffions of generofity and friendflup. 
Thefe incidents, in the fortunate ftate of the feu- 
dal ailbciation, ading alike to public and private 
happinefs, produced that equal and affedionate 
intercourfe, of which the memory was to conti- 
nue fo long, and the revival to create fuch drug- 
gies. It was the cordiality, the equality, and the 
independence of this fociety and communication, 
which are figured by the laws or cuftoms of the 
Confeflbr, and which made them the fond ob- 
jeds of fuch lafting admiration, and fuch ardent 
wifhes [^20]. 

But, while the times of Duke William and his 
fucceflbrs were difcriminated from thofe of the 
Confeflbr and the Anglo-Saxon princes, by the 
different ftates they difplayed of the feudal aflb- 
ciation, there is another circumftance in the pro- 
grefs of fiefs, by which they were to be diftin- 
guifhed more obvioufly. 

Knight-fervice, which, in France, and in the 
other kingdoms of Europe, was introduced in the 
gentle gradation of manners, was about to be dif- 
covered in England, after the fame manner, when 
the battle of Haftings facilitated the advancement 
of William the Norman to the crown of the Con- 
feffor. The fituation of the Anglo-Saxons in an 
iQand, and the Daniih invafions, had obftruded 
their refinement. In the memorable year io66, 
when they loft King Edward^ and acquired Duke 

William 
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William, they knew the perpetuity of the fief; bat 
they were altogether ftrangers to knight-fervicc 
and a knight's fee. The duchy of Normandy, 
when granted to RoUo by Charles the Simple, in 
the year 912, had yet experienced all the viciffi- 
tudes of fiefs. And, WiUiam, being the fixth 
prince in the duchy, was familiar with the moft 
extended ideas of the feudal fyftem. Thefe he 
brought with him into England, and they were 
to govern and dired his conduft. 

The followers of Harold having forfeited their 
eftates, they reverted to the crown. An immenfe 
number of lordfhips and manours being thus in 
the difpofal of William, he naturally gave them 
out after the forms of Normandy. Each grant, 
whether to a baron or a gentleman, was comput- 
ed at fo many fees; and each fee gave the fervice 
of a knight. To the old beneficiary tenants, he 
was to renew their grants under this tenure. By 
degrees, all the military lands of the kingdom 
were to fubmit to it. And, with a view, doubt- 
lefs, to this extenfion, the book of Domefday was^ 
undertaken, which was to contain an exadt ftate 
of all the landed property in the kingdom. In- 
ilead, therefore, of bringing fiefs into England, 
this prince was only to introduce the laft ftep of 
their progrefs, the invention of the knight's-fee, 
or the tenure of knight's-fervice. 

In fad, it is to be feen by his laws, that .he 
introduced knighujervice^ and not Jicfs. Nor let 
it be fancied, that this improvement was made by 
his fingle authority and the power of the fword, 

2 His 
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His laws not only exprefs its enaftnicrit in his 
reign, but mention that it Was fan^iioned with the 
confent of the common council of the nation. It 
was an aA of parliament, and not thte ^illof a de- 
fpot,- that gave it validity and eftablilhment [21]: 

Tbemeafure, it is to be conceived, was even high- 
ly acceptable to all orders of men. Fdr, a Few only 
of the benefices of the Anglo-Saxon princes being 
in j^erpetuity, the greateft proportion of the bene-' 
ficiary or Feudal tenants mull have enjoyed their 
lands during life, or to a feries of heirs. Now, the 
advancetnent of fuch jgrants into hereditafy fiefs, 
under knight-fervice, was an important advantage 
and acquifition. While it operated to the conve- 
nknce and the grandeur of the foyereign, it bet- 
tered the property, and fecured the independence 
of the fubjed. . . ' . 

But, while it is to be thought, that knight- 
fervice was introduced into England in the times 
of Duke William, and extended over it to a confi- 
derable degree, it is not, I believe, to be found 
with certainty, how many fees or knight-fervices 
were created in his reign. OrdericiiS Vitalis has, 
indeed, affirmed, that Wifliam created fixty thou- 
fand knight-fervices or fees [22]. * But a very dif- 
ferent Hate of this matter is given by Alexander, 
Archdeacon of Shrewsbury, a diligent officer of the 
exchequer, in the days of Richard LKJ^gJohn, ?nd 
Henry III. He mentions it as a tradition 111 hk ,d.ay, 
that, under Duke William, the numberof fees in 
England amounted only to thirty-two thoufand. 

Pf this, however, he could find no proof in any 
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record [25]. The difcrepancy between this report, 
and the teftimonjr of Ordericus Vitalk, is fo greats 
that no reliance is to be given to either of them^ 
And though Mr. Madox, Mr. Hume, Sir William 
Blackftone, and many writers, are difpofed to a- 
dopt the relation of the latter, there feems not any 
convincing reafon in its favour* For, independent 
of the tradition of the Archdeacon of Shrewiburj, 
which affe&s it fo violently, it-is obfervable, that 
the knight-fees muil have been in a ftate of con-i 
itant fluduation under Duke William ; and that,, 
in the darknefs of time, it is impoffible tafind out 
the number of the laft fee which was granted by 
him. The fluduation in the number of fees con- 
tinned alfo under his immediate fucceflbrs. For, 
it was not till about the ei^ of the reign of H^ii^ 
ry II. that all the allodial property of England 
was converted into tenure [04]. And from the 
adminiftration of William till this period, there 
muft have been a gradual augmentation of the 
fees and the knights. 

It may now be aYpeculation, neither incurious 
nor unufeful, to attend to £efs in the ilate of their 
completion, and to remark the military power 
they eliablilhed. 



CHAV. 



IN EUROPE. 9ft 

CHAP. III. 
<y ae MUitary Power of a Feudal Kmgdom. 

S£CT. I. 

jin Idea of the Fiudal Militia. 

When the feudal aflbciation was cordial, there 
exifted no neceffity for the knight's fee. The 
vaflals of a chief gave with pleaTure their afliftance. 
When this alS)ciation was4ifcordant» different in^. 
teiefts adluating the fuperior and the vaffal, art 
and policy were to prefciibe the exadt fervice to 
be performed^ Nothing was to be left to friend- 
ihip and cordiality. A rule, certain and definite, 
pointed out the duties of the vaflal. This rule 
was the tenure of knight*fervice. 

A duchy, barony, or earldom, were the eftates 
poflefled by the nobles ; and, being divided into 
ftes, each of thefe was to fupply its knight. A 
tenant of the crown, who was not created into 
nobility, but enjoyed a grant of land, fumiihed 
fdfo his knights in proportion to his fees. The 
nobles and the gentry of a feudal kingdom 
were thus its defenders and guardians. And they 
granted out territory to perfons inferior to them 
in the divifions of fees, and under the bvrdea of 
knights. In proportion, therefore, to the extent 
of its lands^ there was, in every feudal ftate, an 
army or a body of militia, for its fupport and pro- 
%t€6on. 

N ij But, 
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But, while a force, numerous and fufficientr 
was, in this manner, created, a care was alfo be* 
flowed to hold it in readinefs to take the field. 
The knights, who were to appear in .propoftion 
to the fees of each eftate, were bound to afiemble. 
at a call^ in complete armour, and in a ftate for 
adion [i]. The feudal militia, of confequence, 
could be marched, with expedition, to defend the 
rights of its nation, to fupport its honour, or ta 
fpread.its renown. 

. The ufual arms of a knight were the ihield and 
helmet, the coat of mail, the fword, ot the lance 
[a]. It was, alfo, his duty to have a horfe. For^ 
a growing luxury^ and the paffion for fliow^ en- 
couraged by.torheaments, had brought difcredit 
to the infantry^ which had diftinguifhed the bar- 
barians in their original feats, and facilitated their 
vi<9:ories over the Roinans[3}. The horfemen 
were called the .^6^/^/1^, and the fuccefsof every 
c^n^agemaxt was fupjpofed to depend upon them^ 
No proprietor of a fee, no tenant by knight-fer- 
vice, fought on foot. The infantry confided oF 
luen, finmiihed by the villages and the town^ in 
tbe demefiies of the prince or the nobles. The 
bov^ and the fling were the arms of thefe ; and 
though, atfirft, of little confideration, theywertf 
to grow more formidable [4]. 

During the warmth of the feudal afibciation, 
the military fervice of the vafial was every mo- 
ment in the command of the fuperbr. Whenr 
their aflbciation was decayed, it was ndt to be de« 
pended on, and, when afforded, was without zeal» 

and 
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and without adTantage. The invention of knight- 
fervice, which was to recover, in fome degree, the 
vigour of this connexion, while it afcertained the 
exad duty to be rendered, was to fix its duration. 
Each poileflbr of a fee was, at his own expence, 
to keep himielf in the field during forty days [5]. 
To this obligation, the great vafials of the crown 
were bound, and inferior proprietors were to fub* 
mit to it. When a fingle battle was commonly 
to decide the fates and the difputes of nadons^ 
this portion of time was confiderable and impor- 
tant. And, if any expediency demanded a long- 
er duty, the prince might retain his troops, but 
nnder the condition of giving them pay for their 
extraordinary fervice [6]. 

Such was the military fyftem which during a 
long period of time, was to uphold the power of 
the monarchies of Europe j a fyftem, of which it 
Was the admirable confequence, that thofe who 
were the proprietors of the land of a kingdom, 
were to defend it. They were the moft interefted 
in its welfare and tranquillity ; and, while they 
were naturally difpofed to ad with union and 
firmnefs, againft a foreign enemy, they were in^ 
duced not lefs ftrongly to guard againft domeftic 
tyranny. Their inteteft and happinefs, their plea- 
fure and convenience, urged them equally to op- 
pofe invafions from abroad, inteftine commotions, 
and the ftretches of prerogative. A ftrength, fb 
nataral, and which could never be exhaufted ; a 
ftrength, in which the prince was to have lefs au- 
thority than the nobles, and in which the power 

of 
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of both was checked by the numerous dafi of in« 
ferior proprietors; a ftrength, which had diredlj^ 
in view the prefervation of civil liberty, feenis, on 
a flight obfervacion, the perfedbn of military dif-^ 
cipline. 

But, with all its appearance of advantage, this^ 
fcheme of an army was incompatible with refin^ 
ing manners ; and, in pointing out the caufes of 
its weaknefs, we may fee the fymptoms of refine- 
ment they are to exhibit. A double curiofity is 
thus to confole with its charms the anxiety of in^ 
qjttiiies that are irkfome. 

SECT, IL 

Tbe Inejfkacy of the feudal Militia. flTbe ttuBUns of a 
Fee* Its Members, jit tempts to efcape out of the Bond^ 
age if Fiefs* The Fine of jUienation. S$th/lituiioiu of 
Service. Commutations of Service for Money. TT^ 
Fine Jar the NegkH of Service. The Tenure of Efcu^ 
age. The Rife of Stipendiaries^ and the Necejpties of 
Princes. Devices and Frauds to prevent the Service of 
Knights^ and the Payments of Efcuage. The Rife of 
Commerce. 

X HE portion of land termed a fee^ which was 
the foundation of knight-fervice, and on which 
there rofe the mighty fabric of the feudal ftrength, 
was no fooner invented than it was to fufier. In 
the frittering down of feudal property 'by infeu- 
dations, the pradice prevailed of dividing even a 
fee. Thus, there were fome vaflals who poflefled 
the half of a knight's fee. There were others, 

who 
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who had the third, the fourth, or the fifth parts 
of a fee. Fractions x)f a fee, even to the thirtieth 
and the fortieth parts, were not uncommon [i]. 
Thefe particulars, fo perple:8:ing to the hiftori- 
ans of modem times, feem inconfiftent with the 
views of knight-fervice, and require to be t^^ 
plained. 

A fee could properI% be divided into eight por- 
tions, and thefe were faid to be its members. They 
received this appellation, becaufe their proprietors 
were bound to perform the military fervice, or the 
original purp(^e of the grant. All divifions be- 
yond thefe portions were improper; and their 
poffeilbrs, not being members of the fee, were to 
perform no fervice. The queftion ftill recurs, how 
tbe members of the fee, or the proprietors of the 
eight portions, were to peiform the fervice of a 
knight? After the invention of knight-fervice^ 
the nfual term that the militia were to remain in 
th^ field was forty days. The eighth part of a fee» 
by this rule, gave a title to the eighth part of the 
fervice of a "knight. Its proprietor, of confequence, 
took the field fiir fife days, which was his propor- 
tion of the ftipulated fervice of the fee for forty 
days. The poflefibr of the half of a knight's fee 
Vffis thus to give his attendance for twenty days : 
And, in this manner, the other members of the 
fee were to aA [2]. 

The members of the fee had each the privi- 
leges of a manour, that is, jurifdidion, court; and 
vfage. Hence the multiplication, of old, of little 
napoqrs. The proprietors of fractions, who were 
J not 
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not members of the fee, had not thie privileges of 
manours, but paid fuit and attendance at the 
courts of the county or canton. The former were 
included in the fyftem of fiefs ; the latter were 
thrown out of it, and their number was equally 
promoted by the anxious fondnefs of a fether, who 
would provide for all his children, and by the 
ruinous prodigality of a fpendthrift, who would 
reliere his neceffities. 

The fradlions which were members of the fee; 
were to be a (hock to the feudal militia, by difpo& 
ing to different perfons, the fervice which a fin-,' 
gle individual could perform with greater (kill and 
addrefs. They were to be a fource of weaknefs 
and diforder. The fractions which were not mem* 
bers of the fee, were to haften the period of the 
alienation of property. 

Amidft the wants created by fociety and inter- 
courfe, by ambititon and pleafure, the vaflal, who 
held from the crown many fees under knight-fer- 
vice, found it necefl[ary, at times, to obtain from 
his prince the licence to let out a portion of them 
under a farm- rent, and not fubjedl to military fer- 
vice, nor to homage, wardfhip, relief, and the 
other feudal incidents [3]. The land hc^ retained 
was fufficient to produce the number of Icnight^ 
which were required from him. No imm^d^^^® 
prejudice was fuppofed to be doue to the power 
of the fovereign, or to the militia. And thus, en- 
tire fees^ and great proportions of territory, were 
to efcape out of the magic circle of feudalityi 
They w6re to pafs from chivalry and tenure, to 

be 
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be fubje<a to profits or preftations by the year, 
licenfes from vaffals to their feudatories, created 
alfo thefe convctfions of fees into property. As 
deviations from a fyftem, they mark its declined 
as attentions to property, they exprefs the propen- 
fity to refinement and commercial manners. 

Leafes, in this form were even to be made with* 
out the knowledge of fuperiors. The intereft of 
the vaflal in the eflate, fo much greater and more 
intimate than that of the lord, was to carry him 
ftill farther. Retaining a fufficiency of land for 
the knights he was to furniih, he was to venture 
on the fale of particular fees. Encroachments 
made with this precaution, were to lead to encroach- 
ments more extravagant. Sales were to take place, 
without the refervation of a property equal to the 
military fervice to be performed by the vender. 
The attention of the lord was thus called forcibly 
to the ads of his vaffal. Confulting his mtereft 
and importance, he would permit of no fales that 
had not the fandion of his confent. The ufages 
and dotSxines of fiefs were in his favour. It was 
expedient for the neceflitous vaflal to adl with his 
approbation. A bribe came to foften the feverity 
of the lord. The^fi^ of alienation was eftablifbed* 
On the payment of this fine, the vaflal might fell 
and barter, not only a portion of his fees, but the 
whole of them [4]. 

Thefe peculiarities had power of themfelves to 
dcftroy the feudal militia. But other caufes were 
to concur with them. Men of rank and fortune 
Were to yield to an increafing luxury. The love 

O of 
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of eafe made them wifh an exemption from fei^ 
vice, and their pride produced a diflike to the 
mandate of a fuperior. The fubftitution of per- 
fons to perform their duties, of which the idea 
was firft fugefted by the ficknefs of vaflals, and 
then familiar from the grants of fees to ecclefiaf^ 
tics, and their devolution to women, became a 
flattering expedient to the rich and the luxurious 
[5]. The prince could not depend on the per-^ 
fonal attendance of the nobles and the tenants 
in capite. Perfons, hired with a price or a penfion, 
were often to difcharge their offices, and to difgilfl: 
troops, who were to fubmit reludantly to their 
command, 

Subilitutions of this fort, however, though thej 
cwne to be very common, were a matter of deli- 
cacy and attention. For the condition of fociety 
in the feudal ages permitted not, at all times, the 
wealthy and the noble to delegate the authority 
over their vaflals. But when in a fituation fo cri- 
tical, they were not without refourees. 

It had been ufual, from the earlieft times^ for 
the fuperior to ^levy a fine from the military te- 
nant who refufed to take the field at his fummons 
[6]. This fuggefted, very naturally, the com- 
mutation of fervice for money. A new method 
of tenure was thus to ajife. The vaflal by knight- 
fervice might convert his holding into the tenure 
of efcua^Cy which, inftead of exading knights for 
the fees of his eftate, required him to nfiafce pay- 
ments to thp exchequer of his prince [7]. 

WhiIe^this,averfion from fervice was to prevail, 

troops 
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troops were yet to be necefiary. The fine, ac 
cordingly, which the fovereign demanded from the 
Tailal who negleded to perform his duty, the pay- 
ments he received by a^eement from the trnants 
by efcuage, and his intereft to fupply the attend- 
ance of both, were to produce, in every country 
of Europe, a multitude oijiipendiaries. 

Thefe forces were a mixture of all nations, and 
eonfifted of men, whom poverty and debauchery 
had corrupted into wretchednefs. They had no 
foHcitude what caufe they were to defend j and 
their convenient fwords obeyed, at all times, the 
donatives of princes. They were called cotereUi^ 
fcmi the hangers they wore, ruptarii, from the 
pay they received, and many of them being of 
the country of Brabant, the term Brabanfons^ or 
Brabarainij came to exprefs them [8]. 

The introdudlion of thefe banditti into a feudal 
army, was the utmoft violence to its nature. It 
offended infinitely the barons and the miUtary te- 
nants, that they fhould be called to mingle with 
perfons fo ignoble. Yet, the princes of Europe, 
finding the advantages of troops whom they could 
command to their purpofes, and march at their 
win, were difpofed to encourage them. They 
perceived, that they could poflefs no power with- 
out n>ercenarie8 ; and no mercenaries were to be 
had without money. Hence the paffion for wealth 
they were to difcover ; hence their ruinous projeda 
to acquire it. 

But, while the ftruggles for money, thus cre- 
ated, were to produce confequences dillant and 
O ij important 
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important, they ferved to dcftroy altogether tlm 
purpofes of knight-fervice. They gave a mor-* 
tal ftab to the feudal militia. The feudal afTocia-. 
tion was to be foul with difgufts, opprefikms and 
diforders. Time, and the devices of art, aug- 
mented the general confufion. The barons and 
tenants in capite by knight-fervice, when fummon- 
cd to take arms, were often to difputc the number 
of their fees, and the knights they.ihould fumi(h. 
The tenants by efcuage made proffers of the half 
or the third of the payments to which they were 
bound. The conftables and the marihals of ar- 
mies were ill qualified to decide concerning mat* 
ters, fo delicate in their own nature, and in which 
an impropriety of conduft might be a prejudice to 
their fovereigns. Doubts were to arife, not only 
about the fees or the knights of eftates, but about 
the tenure by which they were held [9]:. The 
clergy jvere to invent, and to encourage frauds. 
They taught the laity to convey to them their 
feudal pofleilions, and to receive them back as 
property. The fees in their own enjoyment they 
affeded to hold in frankalmoigne, or by a tenure 
that gave no fervice but prayers [10]. The fub- 
divifions of knight-fees created perplexities that 
were intricate in no common degree. Fines or 
payments were often to be demanded, not only for 
the fractions which were members of the fee, but 
^ for fradions which were not members [11}. The 
confultation of rolls and records, inquifiti(Mis by 
jurors, and the examination of witnefles or evi- 
dence, required a length of time, and a trial of 

patience. 
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patience, and were not to be always fatisfadory. 
The fbyereign^ in the mean time, was in hafte to 
inarch againft an enemy. And he felt his weak* 
nefs. in the diminifhed ranks of his army, in the 
abftra^ons of his revenue, in the turbulent fer- 
vice of the great vaflals who obeyed his fummons, 
in the coldnefs of thofe who aded as fubftitutes, 
in the total want of difcipline and of military 
knowledge in inferior orders, and in the limited 
time which the troops were to remain it the 
field. 

Xo all thefe caufes, the rife of commerce is to 
be added. Its various purfuits, and its endlefs 
occupations, were to aduate the middle and the 
lo^ireft dalles of men, and to give the killing blow 
to a fyftem, of which the ruins and decline have 
an intereft and importance that bring back to the 
memory its magnificence and grandeur. 

•CHAP. IV. 

TTbe Fall of Chivalry as a Military KJlahliJbment. Ttbe 
Kntgbts of Honour lofe their Confideration. Their 
Numbers and Venality » Wealth becomes a more folid 
Title to Knighthood than perfonal Merit. Vl'bis Dignity 
is conneBed with the Fojfejjjion of a Fee. It ceafes to be 
flonourabUj and is made a SvhjeB of Comptdjion. Fines 
Jhr the Exemption from Knighthood. The ancient Chi- 
valry dif appears on the Rife of Regular Armies. 

xTlll the fplendour and advantages of the an- 
cient chivalry could not uphold the feudal mili- 
tia. The dubbed knight, or the knight of ho- 
nour. 
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Bour, was to fall with the mere military tenant^ 
or the knight of tenure. Chivalry was to decay 
as well as knight-fervice. When they ceafed to 
give a mutual aid and fupport, they were foon to 
operate in a contrary diredion, and to promote 
the decline of each other. 

In the order of dubbed knights, there were ne- 
ceflarily a multitude of warriors, whofe military 
renown had chiefly entitled them to the invelli- 
ture of arms, and whofe accomplifliments were 
greater than their fortunes. Their knowledge in 
war, and the rank to which they were advanced 
by the ceremonial of knighthood, gave them thet 
capacity of adting in all ftations. Their pdverty^ 
fplendid, but inconvenient, made them attach 
themfelves, in a more particular manner, to prin- 
ces and nobles [i]; From thefe they received 
penfions, and, in the houfeholds of thefe, they 
enjoyed and fuftained honours and offices. Men 
of rank were to vie with one another in their 
numbers and attachment. They became a part 
of the garniture, the magnificence, and the prido 
of nobilitjr [a]. 

There were thus, in the declenfion of the feu- 
dal ^rmy, a fociety of men, who could fupply 
the perfonal fervice and attendance of the luxu- 
rious and the great. A fubftitution of knights, 
in the place of the barons and vaflals of the crown> 
was thence to prevail very generally. And, while 
knights were, in this manner, to wound deeply 
the military difciplinQ and arrangements, they 
were to throw a contempt on knighthood by 

their 
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their numbers and venality. The change of man^ 
ners, and the ufes of wealth, had tamifhed the 
Mre and the glories of the ancient chivalry. 

In the date of its degradation, the long and 
hard apprenticefliip to arms which, of old, had 
prepared the candidate for the ftruggles and the 
cares of knighthood, was forgotten. The poflef- 
£on of a portion of land was to be fufficient to 
give a title to this dignity. It was annexed to a 
knight's fee. The unaccompliflied proprietor of 
a few acres was to be adorned with the fword, 
and to be admitted to the ceremonies #f knight- 
hood. But he could not hold its honours. They 
had palled away for ever. The order, which had 
ennobled kings, and greatnefs, fupreme power, 
and the loftieft acquirements, grew to be mean 
and trivial* 

The afpiring and the meritorious who, of old, 
courted and expeded knighthood, with the moil 
paflionate ardour and the fondeft hope, were now 
to avoid it with anxiety, and to receive it with 
difguft. An unhappy exertion of prerogative 
was to add to its humiliation. Princes, to uphold 
their armies, were to iffue frequent proclamations, 
which required all the military tenants of the 
crown to appear before them on a certain day, 
and to be girt with the belt of knighthood [3]. 
Having ceafed to be an objeft of choice, it was 
to be made a fubjcft of compulfion. A fingle 
knight's fee held of the crown, being deemed an 
ample enough fortune to entitle to knighthood, 
its ppfleflbr, if unwilling to accept this dignity, 

2 ^ was 
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was compelled to receive it [4]. Senility, irre- 
coverable weaknefs, and lofs of limbs, were the 
only excufes to be admitted for his refufal. If he 
had not thefe reafons to plead, and n&gleded to 
take the honour of knighthood, his eftate was 
diftrained by the officers of the revenue [5]. Men 
were to buy, as a privilege, a refpite and an ex- 
emption from knighthood ; and princes, when 
they could not recover their armies, were to fill 
their exchequers [6]. 

In a condition, not merely of meannefs, but of 
difgrace and calamity, the ancient chivalry could 
not exift long. It was worn out to extremity ; 
and the military and regular eilablifhments to 
which the defers of the feudal arrangements 
pointed fo ftrongly, were to fupeifede its ufes and 
advantages. It did not die, as fo many writers 
have fancied, of the ridicule of Cervantes, but of 
old age, defpondence, and debility. 
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CHAP. V. 

^Tbe Military Arrangements which prevailed in the 
lyeclenfion of Fiefs and Chvodry. The Introduce 
tion ofjlanding Armies. 

SECT. L 

<>f Mercenaries. The Evils which refuk from them. The 
^ Rife of Taxations. 

A HE mercenaries, which were made neceffary 
bjr the difordcrs of fiefs and chivalry, were to 
lead to misfortune and mifery. They were fcarce- 
\y known, when the princes of Europe invented 
the art of extorting the wealth of tjheir fubjeds, 
and of employing it to opprefs them. While the 
lands dealt out by the crown created an effedual 
army, foldiers gave their fervice for their poflef- 
Jions. But, when the* inconveniencies and the 
defe<Sts of this fyftem had produced mercenaries, 
the prince had no poffeffions to beftow. His do- 
mains had gone away from him in prodigalities 
and donation^. It was yet incumbent on him to 
maintain his troops. Money was abfolutely in- 
difpenfable to him, and he was to find out mea- 
fixres to procure it. Thefe meafures are intereft-. 
ing in themfelves, and ftill more fo in 'their con- 
fequences. They gave rife to taxations in Europe. 
The vaflals of the crown by knight-fervice 
were obliged to perfonal attendance in wars; 
but, confidering it as a burden, were difpofed to 

P ^ compound 



n4 A VIEW OF SOCIETY 

compound for it. This was alfo the cafe with, 
the inferior tenants. They were no lefs inclined 
to contribute their proportions to their lords, than, 
thefe were to fatisfy their prince. To the prince^ 
the money of his vaffals was of more advantage 
than their fervice ; but agreements with each 
were fatiguing and endlefs ; and his mercenaries 
were clamorous and impatient. 

An expedient prefented itfelf, which, to all 
parties, gave the promife of eafe and fatisfaAion. 
The prince, inftead of the fervice that was due, 
and, inftead of contrafting with every tenant who 
held from him, affefTed a moderate fum on every 
knight's fee throughout the kingdom [i]. It was 
juft that his tenants fhould give a fine for their 
attendance ; and what they fumifhed was to go 
to his mercenaries. 

The prerogative thus begun, wa^ pregnant 
with misfortunes to fubjedls, and with advantages 
to princes, which were forefeen neither by the 
former nor the latter. What, at firft, was a mat- 
ter of expediency, and an expreffion of the con- 
fidence of the people, and of the difcretion of the 
fovereign, grew into a moft formidable taxation 
[2]. It was to be exerted with no moderation 
or decency. In the delirium of their greatnefs, 
the princes of Europe were to fancy, that, in ex- 
trading money from their fubjeds, they ought to 
know no rule but their ambition, their wants, and 
their caprice. 

In a conformity with the afleflment on the e- 
ftates fubjed to knight-fervice, a tax was to be 

demanded 
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demanded from the polleilbrs of land holden in 
frankalmoigne and in foccage [3]. And I have 
already obferved, that the tenants by efcuage paid 
a ftipulated fine for their fees. All the territory 
of a kingdom was thus to contribute to the necef. 
fities of princes, and the greateft proportion of it 
was to be a£):ually expofed to their ravages. 

Their rapacity was not yet to be fatisfied. The 
' cravings of ambition, and the prodigalities of 
mercenaries, demanded fomething more. During 
the fortunate times of the feudal aflbciation, it 
had been common for the inhabitants of the cities 
and towns within the demefnes of the fovereign, 
and within thofe of the nobility, to exprefs, re* 
fpeftively, by prefents, their fubmiflion, fatisfac- 
tion, and gratitude. In more unhappy times, 
thefe gifts, thefe fruits of generofity, were de- 
manded as a right. Thefe prefents, the expref- 
fions pf happinefs, grew into tallages and exac- 
tions, and were to denote mifery and wretched- 
nefs. The prince, with an unblufhing audacity, 
levied grants at his will from his cities and towns; 
and bis example was followed by the nobles, with- 
in the cities and towns within their territories. 
Hence the moft deftrudive and the moil calami- 
tous of all the oppreflions of the middle times [4J. 

Meafures, fo hoftile to the free fpirit of the 
Gothic governments, infringements of property 
fo audacious, were every where to excite and tq 
inflame the paffions of the people. The princes 
of Europe were to contend for power, and their 
fubjedls for liberty. Struggles, the moft critical 

Pij and 
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juid the raoft ferious, were fuftained; and the - 
progrefs of thefe, and the refpedivc fuccefs of tlic - 
parties in the different kingdoms of Eurpe, ivere - 
to alter its governments to the forms thej xnam- 
tain at this hour. i 

In France, and in other countries, the G<Mn- 
mand of the mercenaries, and the potior of taxa- 
tion, were finally to prevail. In England, the fran- -j 
tic weaknefles of King John, and the union of the 
nobles and the people,. were to renovate the Gk>- 
thic liberty, and to fet limits to princes* While^ 
in ftates lefs fortunate, the kingly authority was 
to grow into defpotifm, and to debafe the genius 
of men, while taxes, and tallages, and exaftipns^ 
were to be demanded in wantonnefs and caprice, 
and a cruel tyranny to difFufe oppreilion and 
grievance, the magna charta was to command, 
that no prince of England Ihould prefume to le- 
vy any tax, tallage, or exaction, without the con- 
fent of the parliament [5] ; and that, while the 
land of the kingdom was to be free from his rapaci- 
oufnefs, he ftiould not dare to harafs its cities or 
towns, but that they fhould return to the poffef- 
fion and enjoyment of their ancient liberties [6]. 

The diforders of the feudal militia produced 
mercenaries, and the ufe of mercenaries gave birth 
to taxations. Taxations were begun to be levied, 
in all the ftates of Europe,, at the will of the 
prince. ' This occafioned contentions, between fo- 
' vereigns and their fubjedls. The vidbory of the 
kingly authority over the liberty of the people, 
continued in many princes the power of taxa- 
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don ; and this power, and the command of mer- 
cenaries, are the completion of defpotifm. In 
England, the prerogative of taxation which the 
prince had aflumed, was wrefted from him by 
the great charter of liberties. He was to com- 
mand his mercenaries ; but he was to depend for 
their fuppbrt and their pay on the generofity of 
his people. 

SECT. 11. 

Yie D^ffirence hetween a Meranary Soldier and a Feudal 
VqffaL Sovereigns find Troops by entering into Con- 
$ra£ls with their Nobility^ and with Captains by Pro^ 
fejfion. Volunteers make an Offer of their Service. Conu 
mijjions of Array. The Difadvantages ofthefe Milita^ 
ry Schemes. The Idea and EJlabliJhment of a Standing 
Force. France^ and other Nations^ lofe their Liberties. 
The Oppqfition to a Standing Force in England. The 
total Abolition of Fiefs. The confequent NeceJ/ity of a 
Standing Army. The Precautions and Anxiety with 
which it is introduced* - 

XH£ Ciderettiy or banditti who wandered over 
Europe, and offered their fwords to the higheil 
bidder, introduced the idea that war might be 
confidered as a trade. The feudal proprietorfought 
for his land and his nation, and the prince had no 
title to demand his fervice in any difpute of his 
own. . He drew his fword for the fafety of the 
ftate, or for its honour ; but he was not bound to 
fupport the quarrels of his fovereign. When the 
feudal prince. contended with a great fubjeft, the 

feudal 
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feudal vaflals of the kingdom did not move indifl 
criminately to his call. His defenders, in this fi- 
tuation, were his particular vaflals, or the tenants 
of his demefhe. In like manner, if he declared 
war againft a foreign ftate, without the confent 
of the great council of the nation, the majority of 
the feudal vaflals might refufe to obey his man- 
date. It was only in the wars, and in the quar- 
rels approved by the nation, that they, attended 
to his fummons [x]. But, wljen arms became a 
profeflion, the foldier ftipulated his fervice for his 
pay- He confulted not for what end he was to 
fight. An implicit obedience was required from 
. him ; and his fword, though it might be employ- 
ed againft a natural and an adive enemy, might 
alfo be turned againft his native country, and give 
a ftab to its repofe and profperity. 

When, from the refufe or the vagabonds of Eu-- 
rope, the taking money fqr fervice was become 
familiar, the making war a traffic prevailed in eve- 
ry ftate. The idle and the profligate found a way 
of life, which flattered their indolence, and rapa-, 
city. The ufual method of colle6ting an army, 
was now by contradls with nobles, who had au- 
thority oyer the loofe and diforderly inhabitants 
of their eftates ; with captains, whofe addrefs op 
valour could allure adventures to their ftandards j 
and with individuals, whofe poverty or choice 
made them offer themfelves to the conftables and 
the marflials of princes. Thcfe troops, though 
more obedient than the Gothic militia, were not 
much fuperior to them in difcipline. For, at the^ 

2 end 
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end of every war, the prince, on whom they de- 
pended for pay, was in hafte to difband them [2]. 

But, while this grew to be the ufual method of 
raifing an army, it was a law in the different na- 
tions of Europe, that all the fubjedls of a kingdom 
^ere bound to take arms in cafes of neceffity. Sta- 
tutes, accordingly, or ordinances, afcertained the 
armour with which every perfon, in proportion to 
his riches and rank, was to provide himfelf, and 
which he was to keep conftantly in his pofleflion 
j[3]. And thus, when dangers threatened, and 
fudden invafions took place, commiflions of array 
were iiTued by princes, and fupplies to the army 
called out from the provinces and counties, the 
villages and cities [4]. The foldiers, levied in 
''this manner, received alfo the pay of the prince, 

Thefe fchemes for a military power were ftill 
imperfeft. The opprefiion of arrays was difguft- 
ing and cruel in the higheft degree; and the troops 
they furnifhed were ill difpofed to exert themfelves, 
and without dilcipline. . Mercenaries were the 
ftrength of armies; but, to coUeft fuch multitudes 
of them as were requifite for great and vigorous 
efforts, required an inexhauftible revenue. They 
had, befides, no principle of attachment or of ho- 
nour. An objed of terror to the people, and of 
fufpicion to the prince, they were employed and 
detailed ; and when the termination of a war fet 
them loofe, the condition of Europe was deformed, 
and the greateft diforders were perpetrated. They 
bad nq certain homes, and no regular plan of fub- 
fiftence. They were at the command of the tur- 
bulent 
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bulent and fadtious ; they affi)ciated into bandj 
and companies, and were c^ten fo formidable as 
to maintain themfelves, for a time, in oppofition 
to the civil authority* Robberies, murders, the 
ravifhment rf "women, and other atrocious crimes, 
were frequent [5]. The contagioufnefs of their 
example, and the enormities they produced, feem- 
ed incompatible with the exiftence of fociety ; yet 
their ufe and their difmiffion were neceflarily, in 
a great meafure, to create this contagioufnefs and 
thefe enormities. 

Confufions often lead to improvoicnt, by de- 
manding and pointing out a remedy. It was per- 
ceived, that the foldiery ought to be maintained or 
kept up, not only in times of war, but of peace. 
They would thus be preferved from maroding, and 
plunder, and riot ; and, improving in difcipline, 
they would ad with greater firmnefs and efficacy. 

The creation of a ftanding force, of which the 
idea was thus unfolded, was alfo facilitated by the 
rrvalfhip which had prevailed between France and 
England. From the time that William' Duke of 
Normandy had mounted the throne of England, 
the two kingdoms entertained a jealoufy of one a- 
nother. The dominions which the Englifh were 
to poffefs on the continent, being a fource of confi- 
deration to them there, became the foundation of 
difquiets and animofities, which were ready to 
break out on occafions the moft trifling. Frequent 
wars putting to trial the ilrength and refources of 
the rival ftates, ferved to imprgve them in arts and 
in arms. Even the vidories of Edward III. and 

'Henry 
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Henry V. while they brought fo much ftrength 
and glory to England, were to be leflbn^ of ia- ^ 
itrudtion to the other ftates of Europe, by difcq- 
vering the danger which mull refolt to all of them 
from the encroachments of a power fo mighty and 
fo ambitious. The battles of Crefly, Poidiers, and 
Azincourt, which feemed to bring nothing but 
honour and advantage to the Englilh, were the 
pragnoftics of their humiliation. And, while 
France was apparently in a ftatc of defperation, it 
was to recover its importance and grandeur. The 
maid of Orleans was to aftonifli with the wildnels 
of her heroifm ; Charles VII. was to exert his po^ 
Jitical fagacity ; Dunois, his military fkUl. The 
domeftic difcords of France were^ to ccafe ; and 
the Duke of Burgundy, perceiving the perniciou? 
confequences of uniting France to England, wa$ 
to throw off his unnatural connexions with the 
latter, and to facrifice his animofities to policy. In 
a word, the foreign dominions of the Englifh were 
to be ravilhed from them. And Charles VIL 
inftrudied by the paft, and apprehenfive of future 
iavafions and calamities, was to guard againft them 
by the wifdom and the ftability of his precautions. 

Thus, the decay of the feudal fyftem, the dif- 
orders of the mercenaries, and the political condir 
tion of France with regard to England^ all con- 
fpired to illuftrate the qecelfity of a ftanding force. 

Having deliberated maturely on the ftep he was 

to take, Charles VII. in the year 1445, feleding 

out of his forces a body of c^^lry, to the number 

of nine thoufand, formed them into fifteen regu^ 

Q.^ lar 
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lar and Handing companies, under officers of ex- 
perience. Three years after, encouraged by hrs 
fuccefs, he eftablifticd a Handing infantry of Frank 
archers, to the number of fixteen thoufand f 6J. 
The nobility, who had been long tired and dif- 
gufted with the fatigues and the returns of mili- 
tary fervice, to which their tenures fubjeSed them, 
and the people, who hoped, under difciplined 
troops, to be free from the infults and oppreffions 
which they had known under the mercenaries, op- 
pofed not thefe eftablilhments. They were ftruck 
with the advantages to be derived from them, but 
difcerned not their dangerous and fatal tendency. 
No conftitutional limitations were made ; no bul--' 
warks were raifed up for the fecurity of the nation- 
al independence and liberties. Succeeding prin- 
ces were to add to, and improve on the regulaticHis 
6f Charles ; and^ from this period, the monarchs 
of France were to be in the full capacity of levy- 
ing taxes at their pleafure, and of furveying, ia 
mockery, the rights an^ pret^nfions of their fub- 
jcfts. 

But, while France and other ftates of Europe, 
in confequence of thefe general reafons, and from 
* the idea of their own intereft, and the upholding 
a balance of power, wer* to be induced to admit 
of ftanding armies, and were thence to lofe their 
liberties, the fame caufes did not operate the famo 
eifefts in England. The introdudion of a ftand- 
ing army was, indeed to be made effedual there; 
but at a very diftaiit period, and on principles the 
nioft conliftent with liberty. The advantages to 

accruQ 
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;ikcrUe ffdm it did not efcape obfervation ; but its 
dangers were ftiil feen in the ftrongeft light ; and 
its eftablifhment was oppofed, till the very mo-* 
ment when its neceffity was abfolute and uncon- 
trolable. 

Till the reign of Charles II. the feudal militia, 
aod the troops furniihed by contrail with nobles 
and captains, and by the enlifting of volunteers^ 
continued^ to conftitute the uflial military power 
of England. Till the fame aera, alfo, commiflions 
of array were ifTued by princes to procure forces 
on extraordinary occafions. And, the termina* 
tion of every war was regularly followed with the 
difbandment of the army^ 

Of thefe inflitutionsi the inconveniencies, as I 
have faid, were infinite and enormous. They 
were preferable, however, to a ftanding army, 
with defpotifm. For regulations and policy mighty 
in fome degree, fupply and alleviate their defeds 
and abufes. The diforders, indeed, of the feudal 
militia, had rifen to a height, which, confidering 
the growing refinement of the nation, admitted 
not of any remedy. They were to endure, of confe- 
quence, till the extindion of tenures. But whole- 
fome rules and enadments might deprefs or dimi- 
nifli the confufions and the oppreffions which were 
the natural refults of the ufe and difiniffion of mer« 
cenaries ; and thefe were not wanting [7]. It was 
likewife poflible to give a check to the violence 
of princes in the ifluing of commiifions of array; 
and the fpirit of the conftitution, and exprefs laws» 
made it fully uuderftood, that they ought to be 
QJij imdertakea 
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undertaken and executed with the greateft refneA 
for the freedom of the fubjed, and in cafes only 
of urgent danger and apparent neceffity [8 J. 

The redudion of the power of taxation afTunied 
by princes, and the declaration of magna charta^ 
that the people were to grant the fupplies which 
they thought/neceffary to government, had fofter- 
ed the pailion for independence. The conftant 
appeals of the people to charters declaratory of their 
Ancient freedom and privileges, and corredlory of 
abufes, that time and the maxims of tyranny had 
produced, gave them an evident fuperiority which 
they might exert in all political contentions. It 
was eafy to difcover when the fovcreign was dif- 
pofed to encroach ; and the power the commons 
tould oppofe to him was decifive. To refufe him 
money, was to difarm him. Of himfelf, he could 
maintain no formidable army; and the people 
were not to lavifti to him their wealth, that he 
might opprcfs them. 

The fchools of law, which were opened by learn- 
ed men immediately after the fettlement of the 
charters of liberty, were to diffufe widely the fun- 
damental and free principles of the conftitution 
[9]. The difcuffion of political topics was to em- 
ploy even the loweft rants of the citizens, and ta 
engender a turbulence, which, with all its ills^ 
muft be allowed to be refpedable. 

The awe over parliamentary debate, which 
Richard II. effefted by the body of four thoufand 
archers, which he attempted to keep up, and the 
iinfolence and diforders of thi^ band awakened, ta 
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«i unoommon degree, the publio jealoufy, and 
evinced, with decifion, the danger^ of a Handing 
force [10]. The miferable ftate of France, under 
the military defpotilm which Charles VII. had be- 
gun, and which Louis XI. had accompliflied, was 
to dilplaj, in all its terrors, that mode of adniini- 
ftration which allows to the prince the command 
of the taxes and the army [11]. 

• The Englifh, aftoniihed at the tyranny and 
pride of kings in other nations, were to reprefs 
them in their own. The fpirit of oppofition to 
the crown, natural to the government, and brought 
into exertion by the oppreffive views, and the en-> 
croaching domination of princes, unfolded all their 
powers to the commons. During a long feries of 
years, ito (landing army was permitted. It was 
held in the utmoft deteftation ; and its exiftence 
was even deemed incompatible with the liberty 
of the fubjed. 

In the i^rs between the houfes of York and 
Lancafter, armies were frequently raifed ; but no 
Handing eitablifhment was thought of. The mea- 
fure was both impolitic and violent, while the 
leaders of different fadions were courting popula* 
rity. In the moment of peace, the foldier was 
loft in the citizen j and the army that conduced 
its commander to the throne, did not remain with 
him an inftrument of his tyranny. It left him to 
the enjoyment of the legal rights of fovereignty, 
and was not to fubvert the government. The 
ftruggle was not for a tyrant, but a king. The 
conllitutioii was refpei^ed during fcenes of vio- 
lence. 
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lence and hoftilitj, and the people felt a n&nff 
importance amidfl ilaugbter and blood. 

Henry VII. who united, in his perfon, the 
rights of the rival families, was permitted to con-^ 
ftitute the yeomen of the guard. But thefe were 
only for the proteftion of the perfon of the fove- 
reign, and were not to increafeto an army* 
They were to be a date or ornament to the 
crown, not a terror to the fubjed. The obfti- 
nacy of Charles I. and the civil wars to which it 
gave rife, were to confirm the ancient conftitu^ 
tion, and to demonftrate, that neither the milita- 
ry power, nor the power of taxation, were prero- 
gatives of the prince. Years and diforders were 
to render more folid the fabric of our government. 

Yet, after the r^ftoration of Charles II. had ta- 
ken place, an event of great importance in our 
hiftory, was to call, in a particular manner, for 
the Handing force, from which the nation was fo 
averfe. The fyftem of tenures, fo decayed and 
fo unfuitable to refining times, haftened to ex- 
tinction. Early in this reign, a ilatute of infinite 
utility, gave a mortal blow to military tenures 
[12]. The fyftem of fiefs, fo beneficial in one 
period, and fo deftrudlive in another, was over- 
turned. The feudal ftrength, or militia of Eng- 
land, after languifhing for ages in difeafe and 
weaknefs, received the wound of which it perifli- 
ed. In its place a ftanding army was expedient,, 
and could alone correfpond with the majefty of 
the people and the dignity of the crown. 

The invention of cannon and fire arms had 

changed 
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•clianged the art of war. Movements, evolutions, 
and exercifes, were not to be acquired to perfec- 
tion by any militia, or even by mercenaries, who 
were hired for a feafori, and difmifled at the clofc 
of a campaign. Other nations were poflefled of 
ftanding armies, and of thefe the force was not to 
be oppofed by troops lefs regular and lefs difcip- 
lined. Self-prefervation, and the neceflity of at- 
tending to the balance of power in Europe, point- 
ed irrefiftibly to this eftablilhment. Its dangers, 
notwithftanding, were great, and might be fatal 
to the prince who fhould attempt it* 

Invited, or rather compelled, by confidera- 
tions the mod powerful, Charles made the expe- 
riment. He ventured to maintain, by his pri- 
vate authority, a (landing force of five thoufand 
foldiery, for guards and garrifons. The jealous 
fpirit of the people was alarmed^ A meafure fo 
unconftitutional, excited fears and apprehenfions, 
which behoved to beconfulted. Yet James II. did 
not fcruple to augment the Handing force to thirty 
thoufand men, whom he fupported from his own 
civil lift. The nation was on the brink of a pre- 
cipice. The revolution approached. The bill of 
rights declared, that the fovereign was not to raife 
or uphold a ftanding force hi times of peace with- 
out the confent of the parliament. And the ma- . 
tured experience of fucceeding times, employed ' 
itfelf to devife the policy which was to make our 
army regular and formidable, with the leaft pof- 
^ble inconvenience to liberty. 
• A ftanding body of troops, as abfolutely necef- 

fary. 
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fary, is kept up under the command of the crown, 
but by the authority of the legiflature. The 
. power of an a&. of parliament gives every year its 
continuance to our army; and any branch of the 
legiflature may annually put a period to its exift- 
ence, by objeding to it. The dangers oEb, (land- 
ing force are thus prevented ; its advantages are 
fecured ; and the foldiery, not living in camps, 
but intermingled with the people, are taught, 
while they refpeft the crown, to feel for the inte- 
refts and profperity of the nation. With thefe 
flow degrees, and with thefe fymptoms of jealoufy, 
did a ftanding army become a part of Qur confti- 
tion. 

•CHAP. VL 

0/ Manners and Refinement, The dijfolute ConduB of the 
Women amidft the Decline and Opprejfians of Fiefs* 'The 
general Corruption which invades Society^ 

\n/ HiLE the varying fituation of fiefs and chival- 
ry was to produce the moll important confequen- 
ces in polity and government, it was to be no left 
powerfiil in changing the general pidlure of focie- 
ty ; and the manners, which were to figure in 
their ftate of confufion and diforder, are a contraft 
to thofe which attended their elevation and great- 
nefs. The romantic grandeur and virtue which 
grew out of the feudal aflbciation, in its age of 
cordiality and happinefs, could not exift when that 
cordiality and happinefs were decayed. The dif- 

orders 
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piders of fiefs had operated on chivalry ; and 
the deviations of both from perfection, afTeding 
ftioDgly the commerce qf life and the condition 
of the female fe^, were to terminate in new mode« 
of thinking, and new fyftems of adi(Hit 

The difaftrous ftate of fiefs, difuniting the inte« 
lefts <^ the lord s^nd the vaflal, gave rife to op^ 
prefiions and grievances. Thefe produced a 
pronenefs to venality and corruption. All ranks 
of men, from the fovereign to the flavc, feem? d 
at variance. Rapacity and infolence were to cha- 
radlerife the fuperior and theiiiafter; chicane and 
diikfiedUon, the vaffal and the fervant. A relax- 
ation of morals, total and violent, was to prevailt, 
Chivalry, lofii\g its renown, th^ purity of the 
knightly virtues was to be tarnifhed. When it 
fell as a military eftablifhment, its generous man- 
ners were not to remain in vigour. The women 
were to lofe their value and their pride* The pro^ 
penfity to vice, foftered by political diforder, and 
the paifion for gallantry, driven to extremity by 
the romantic adxniration whkh had beei) paid to 
the iex, were to engender a voluptuoufaefs, and 
9 luxury which, in the circle of human affairs,^ 
are ufuaUy to diftinguilh and to haften the decline 
and the fall of nations. 

Manaers^ too ftately zxfd pure £ot humanity, 
are not to flourifh long. In the ruined ftates of 
fiefs and chivalry, there prevailed not, ijQi the cme 
fex, the fcrupulous honour, the puudilious beha^ 
vipur, and the diftant adoration of beauty, which 
had iUuftrated the aera of their greatnefs ; nor, in 
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the other, were there to be remarked, the coM 
and unconquerable chaftity, the majeftic air, and 
the ceremonious dignity which had lifted them 
above nature. A gallantry, lefs magnificent, and 
more tender, took place. The faftidioufnefs and 
delicacies of former ages wore away. The wo- 
men ceafed to be idols of worfhip, and became 
cbjeds of love. In an unreferved intercourfe, 
their attractions were more alluring. The times, 
prone to corruption, were not to refill their viva- 
city, their graces, their palfion to pleafe. Lovd 
feemed to become the fole bufinefs of life. The 
ingenious and the fentimental found a lafting in- 
tereft and a bewitching occupation in the affidu- 
ities, the anxieties, and the tendemefs of intrigue. 
The coarfe and intemperate, indulging their in- 
dolence and appetite, fought the haunts, and 
threw themfelves into the arms of proftituted 
beauty. 

The talents which, of old, recorded the deeds 
of valour, and the atchievements of war, were now 
devoted to the fair [i]. In every country of Eu- 
rope, the poet, or the Troubadour^ was to confe- 
crate to them his homage and his fongs [2]. And^ 
to the fafhions of gallantry, the rife of literature 
is to be afcribed. Men of genius, and men who 
fancied they poflefled it, reforted to the courts of 
princes, and to the palaces of the noble ; and the 
praife, which they knew how to lavifli, got them 
attention and patronage. To make verfes was 
the road to preferment. No lady was without 
her poet. Nor was poetry the exercife only of 

thofe 
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thofe who wiihed to better their fortunes. While 
it was to give riches and refpedl to the obfcure, 
by the connexions it was to gain to them, it waar 
to be an ornament and ail honour to the great* 
Princes and barons, as well as knights and gentle-> 
men, found it the fureft recommendation to their 
miftrefles [3], They fung their charms, their dif- 
dain, and their rigours* Even the artificial teiv- 
dernefs of the poet often grew into reality ; and 
the fair one, who^ at firft, only Uftened to praife, 
was to yield to pafiion^ The adulation paid to 
beauty, difpofed it to approve ; complaints led to 
pity ; pity to love. The enchantment of perpe*- 
tual flatteries, of proftrations refpedful and pafl 
fiotfate, of vows repeated with ardour, of figh« 
ever meant to allure, corrupted a fex, of which 
the fenfibilities are fo exquifitc. The rile of mar- 
riage, formerly fo fandimonious, wds only court* 
ed to be abufed[4]. The pride of condition, 
more powerful than modeily, was, iiadeed, a check 
to the virgin ; but fhe was to wait reludantly the 
moment, when her coynefs and timidities, inf^ead 
of rebuking the paflions, were to be a zeft to 
them. All the fopperies of fancy were exhibited^ 
all the labyrinths of love were explored. A li* 
centioufnefs, which knew no reftraint from prin* 
ciple, was rendered more feducing by the deco<« 
rums and decorations of a fantaftic gallantry [5]. 

Religion, which maft ever mix in human af-- ^ 
fiiirs, b pftner to debafe than to enlighten. It is» 
fi>r the mod part, a mafs of fuperftitions, which 
encourage the weakneiles of mankind* This was 

Rij the 
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the cafe with Cbriftianitj In the darknefs of thtf 
middle times. The votaries of beauty did not 
fcruple to addrefs the Deity to fofteii its obftiim- 
cy. In the heat of intrigue they inrc^ed the 
Trinity and the faintff for fuccefs [6]. Religion 
was employed to give a poignancy to the dUbr- 
ders of proftitution and loft. The rich were to 
have hoiffes of debauch in the form of monkfte- 
rie$, conilfting of many cells or apartments, and 
under the government of abbefles [7], The pn>- 
fanefs of gallantry difturbed and deformed even 
the medhations of the moft pbus. The devotee 
was to ieek a miftrefs in heaven. He was to kx>k 
up to the virgin with the eyes of a lover, and t0 
contemplate the beanties ef her perfon, and the 
graces of her carriage [8]. What is more extm^ 
vagaiit, the felicities of futurity fisemed a trifle 
unworthy of acceptance, without the conta&& 
jind the vanities of an irreverent coartcfy. • I 

* would not/ faid a Troubadour^ * be in ParadUcy 
^ but on the condition of making love td her 

* whom I adopft [9].' 

The vices and e&ample of the clergy added ta 
the geneml contagion. They were to exceed not 
enly in iiaperb living, and in the luxuries tif the 
tarble, but in the paftimes and the grarificattons oF 
ilircit lov^e [10}. It wasm vam that kiw^ wercr 
made to prohibit them from entertaining, in their 
houfes ^ any virgins dedicated to God/ The arts 
of the Popes to tear them from their women^ 
Would fill volumes. No ecclefiaftic was without 
his concubii^s [£i}« The fins of the faint wew 

gro& 
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gio& ftnd comfortable. In oontempt of afl de« 
txncy, they were even to educate publicly tile 
firuits of thmr lunoun. Rampant. and di£R)lttte« 
tbey preached reUgion^ and were a di^race to it; 
virtue and they were in hafte to contemn it ; an-* 
other world and they were hnmerfed in the en« 
jojrmetits of the prelbnt. 

An univerfal corruption diffufed itfelf. To be 
deep in debauch, and fuccefsful with the ladies, 
were certain marks ^ worth. They were parts 
of the eminence to which the deferving were to 
afpire. To be amorous and deceitful, were not 
left meritorious than to be brave and witty« 
There was exhibited a ftrange pidure of fieroeneis 
and effeminacy, oppreflion and politeneis, impiety 
and devotion. 

The age, in which fo many armies, inflamed 
with zeal, were to fi^t for the recovery and poft* 
feflion of the holy fepulchre, was remarkable for 
the moil criminal depravity. The pilgrims and 
crufaders exported the vices of Europe, and im- 
ported thofe of Alia. Saint Lotus, during his pbus 
and memorable expedition, could not prevent the 
moft open licentiouihefs and diforder. He found 
hou&s of proftitution at the dtfOrs of his tent [la]^ 
His charader, his example, and his precautions^ 
were reftraints, ideffedual and fruitlefs« 

While the ladies of rank were to be befieged in 
form, to be purfued in all the windings of affec-> 
tation and caprice, and to oppofe to their impa- 
tient lovers all the obftacles of a delicacy pretend* 
ed or real; the women of infesier condition were 

to 
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to be approached with familiarity. It even zp^ 
pears to have been common for hufbands to make 
a traffic of the chaftity of their wives, though fe^- 
vere regulations were enaded to reprefs this prac- 
tice [13]. The offices of the laundrefs and the 
milliner, being yet no particular profeffions, there 
were in the habitations and the palaces of the rich, 
apartments for women, who, while they perform* 
ed the fervices peculiar to thefe, were alfo de^ 
bauched to impurity, and fubfervient toluft [14}. 
Jurifdidlion, being yet ambulatory, and Icings, 
making frequent progrefles through th6ir domi-. 
nions, it was ufual for proflitutes to follow the 
court ; and officers were appointed to keep then! 
in fubjedion and order [15], To be mar/bal of 
the King^s whores in particular places and diftridls^ 
was an honour and a dignity [16]. 

To this degeneracy and profanenefs, I am in-^ 
clined to trace the law, which, in the declining 
condition of fiefs, made it a forfeiture of the eftate, 
for the vaflal to debauch the lifter, the daughter^ 
or the wife of his fuperior [17}. 

In the greater towns, there were women who 
lived openly by proftitution, exerciiing it as a 
profeffion. Tliere were even whole ftreets which 
were inhabited by them. In Paris and in London, 
the number of public brothels was incredible. In 
the latter, in the days of Richard 11. a Lord Mayor 
imported ftrumpets from Flanders, and kept liew^ 
houfes, where the dainty and the fqueamiih were 
to trade in this foreign merchandize [18]. Bor- 
delloes or ftews were permitted aadiandioned by 
% the 
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the authority of government in every country of 
Europe [19]. To twelve of thefe Henry VII, 
gave his licenfe ; and figns painted on their walls 
diftinguiihedthem, and invited the paffenger [ao]» 
So general was the licentioufnefs which fpread it-* 
felf, that the proprietors of houfes found it necef- 
fary to let them out under the exprefs condition, 
that the leilee Ihould keep and harbour no com- 
mon women [ai]. Henry VIII. who approved 
not love in any form, but that of matrimony, fup- 
prefied many ftew-houfes in Southwark, and or- 
dained, that proftitutes ihould not receive the 
rites of the church while they hved, nor have a 
Chriftian burial, when they were dead {22]. 

Such were the manners which were produced 
by the oppreffions and diforders of fiefs and chi- 
valry. Audi thus, notwitfallanding whftt many 
writers have aflerted, I am entitled to conclude, 
that the fpirit of chivalry was not unifprm any 
mwe than that of fiefs ; and that, at different pe**- 
fipils, itsxuaimers were oppofite and contradidory. 
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fi]* Agri, pro numero cultorum, ab univeriii 

* per vices occupantur^ quos mox inter fe fecund^ 
' um dignationempartiuntur/ ^* The lands areoc-* 
*' cupied by turns, in allotments proportional to 
" the number 6f cultivators ; and are afterwards 
'^ parcelled out among the individuals of the dif-< 
'' tri6t, in fhares according to the rank and condi* 
" tion of each perfon/* Tacii. de Mor. Germi c. 26^ 

* Privati ac feparati agri apud eos nihil eft.* " No 
'' one has a determinate portion of land his own 
" peculiar property." Cafar de bell. Gall. lib. 4. 
c. I. The German tribes palled annually from the 
fields they had cultivated. * Arva per annos mu- 

* tant.' " The arable lands are annually changed." 
Tack de Mor. Germ. c. 26. * Neque longius anno 

* remanere uno in loco incolendi caufa licet.' '* It 

S "is 
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** is unlawful to continue longer than one year 
" upon the fame fpot for the purpofe of cultiva- 
" tion/* Cafar de hcU. Gall. lib. 4.C.I. The con- 
dition of property among thefe nations I have 
treated in another work. Hi/lorical Dijfert. con-^ 
ceming the Antiquity of the Englifb Conjliiution^ 
Part I. 

Similar diftindions prevail in all barbarous na(« 
tions, and give rife to a fimilar way of thinkin^^. 

• Formerly/ fays Mr. Adair ^ * the Indian law obli* 

• ged every town to work together in one body, in 

• fowing o\ planting their crops; though their fields 

• are divided by proper marks, and their harveft is 

• gathered feparately. The Cherokee and Muf- 

• kohge ftill obferve that old cuftom/ H0ary of 
the American Indians. 

Among the Indians of Peru, it is faid, that the 
territory occupied was the property of the ftate, 
and was regulated by the magiftrate ; and that, 
when individuals were permitted to poflefs partis 
cular fpots, thefe, in default of male iffue, return- 
ed to the community. Royal commentaries j^jP^- 
ru^ book 5. cb. 1. and 3. 

It feems to have arifen out of the old cuftom, 
which confidered land as the property oi nations^ 
that in Europe, when all heirs failed, the property 
of the individual went to the fifc^ or to the fove- 
reign as reprefenting the ftate. 

* Quod fi maritus et mulier fine herede mortui 

• fuerint, et nuUus ufque ad feptimum gradum die 

• propinquis et quibufcunque parentibus invenitur 

• tunc res ^«x adquirat.' •' But if a bulband and 

% " wife 
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^ Tvife ihtdi die without an heir, and there is none 
<' found to the feventh degree of kin among their 
'' kinimen and relations, then the fife acquires their 
" property. Lh* Barvvar. tit. 14. /• 9. 
* Fifcus tunc agat, quando nee parentum, nee 

* filiorum, nee nepotum, nee agnatorum, nee cog^ 
'natorum, nee uxoris et mariti, quae fuccedat, 

* extare comperitur perfona^y^rt^M^^a vtteram cortr^ 
^fikuta! EdiSlum Tbeoderici Regis^ c. 24. 

*• When there is no perfqn found to exift among 
** the parents, the fons, the grand Tons, the kind* 
" red by the male fide or other relations of the 
'* wife and hufband who may fucceed, then, the 
" fife ihall ad according^ to the regulations of our 
"anceftors." 

The fields in pafture belonged to the communis 
ty or tribe, as well as the field$ in tillage. The 
moment that the flocks or herds of one individu^ 
al left them, they might be pofie^d or occupied 
by thofe of another ; and fo on in fucceffion. It 
was under the influence of fuch manners that A- 
braham faid to Lot, ' Is not the whole land before 

* thee ? feparate thyfelf, I pr^iy the^, from me ; 

* if thou wilt take the left-hand, then I will go 

* to the right ; or, if thou depart ^o the right-hand, 

* then I will go to the left.' Genejis^ Cb. xii. v. 9. 
And to this condition of fociety the Roman poets 
make frequent allufions, though they do pot feen\ 
to have underflood it with accuracy*, 

* Ante Jovem null! fubigebant arva coloni, 
Nee arare quidem^ 9ttt partiri limite campum 

\Sij 
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When the territoiy of a tribe or nation ceafedi 
to be its property, and individuals acquired par-, 
ticular fpots- or eftates, which they cultivated for 
their ufe, and tranfniitted to their pofterity, it 
was a confequence of the old manners, that thefe 
improvements were regarded as the ufurpations of 
the powerful on the weak ; and hiftoriahs afliire us, 
that it happened both in Greece and Italy, that 
the land^marks which had been fixed to diftinguifh 
the boundaries of property, were frequently re- 
moved or dcftroyed. It feemed an enchroachment 
on the rights of the people, that lands, which, of 
old, paftured indifferently the cattle of fucceffive 
occupiers, ihould be allotted to the ufe and conve- 
nience only of private men. It was, accordingly^ 
not merely neceflary to make laws to prevent the 
violation of private rights ; but, what is curious, 
in an imcommon degree, even the termini or land^ 
marksy that they mi^ht remain unremoved for the 

prefcrvatioR 

Fas erajt ^ in medium quaerofaant } ipftqu« tellus 
Qmnia liberius nullo poicente ferebat. Vihgil.^ 

. ** £^er thi^, op peafant vexM the peace&l ground y 
*^ Which only tuxb and greens, foi: altars found : 
*^ No fences parted fields, nor macl^s nor bo)inds 
^^ DiflinguifhM acres of litigious grounds : 
^' But all was conunon, and the fruitful earth 
^' Was free to give her unexa£ked birth/' DaTDEN. 

Non domus ulk fores habuit, non fixus in agria 

Qui regeret ciertis fiuibus arva lapis. Ti^az.. 

^y No houfe then had doors, nor was there a ilone fixed ia^ 
T ^!^ S^OUnid to r^^late the fields by certain boundsiriies^^ 
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prefervation and the reparation of property, were 
e;salted into divinuies. Thus, religion, as well as 
policy, held out ita terrors to force mankind to 
learn the art of appropriation, and to accept of 
power and riches. 

Atnong the Celtic and German barbarians, the 
defacing and the removing of land-marks wero 
alfo common delinquencies ; and, in the puniih* 
ment of them, much feverity was exercifed. 

^ Si quis limites complantaverit, aut terminos 
*Jixos fuerit aufus evellere, fi ingenuus eft, per 

* fingula iigna vel notas vicenos vi. folid. compo- 
' net; fi fervus eft, per fingula figna L. flagella fuf- 
' cipiat.' *' If any one has tranfplanted boundaries, 
'^ or has dared to tear up fixed land-marks, if he is 
" a freeman, for every mark or boundary he fliall 
'' compound by paying fix ihiUings; if he is a 
*' flave, he fliall for each receive fifty laflies." LL. 
Baivvar. tit. xi. /• i. €t 2. 

* Si quis liber homo terminum antiquum corrupe^ 

* rit, aut exterminaverit, et probatum fuerit, fit 

* culpabilis Ixxx. foL medium regi, et medium in 
' cujus fine fuerit terminus. Si quis fervus alie- 

* nus terminum antiquum ruperit, aut exterminave* 

* rit, mortis incurrat periculum^ aut fol. xl. redi- 

* matur.' ♦* If any freeman has broke down or 
^' removed an old land-mark, and it fhall be prov- 
*^ ed, he fliall be liable to a fine of eighty fliiU 
*' lings, one half to the king, and one half to the 
♦' proprietor of the land-mark. If any flave of 
♦* another perfon has broke down or removed an 
^ old land-mark) he fliall fufier death, or be 

** redeemable 
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*^ redeemable for fixty ihillings.'' LL. Longobard^ 
lib. 1. tit. 26. k I. et 2. See ferjther LL. Wtfisotb^ 
iib. lo. tit. 3. Ve termims et timkibus. 

Boundaries and limits are alfo an article in the 
code of Gentoo laws ; and the regulations it holds 
out on this fubjed are, perhapsra proof, that the 
mafs of the inhabitants of Hindoilan, at the pe« 
riod of their enaSment, had not loft the idea of 
times which preceded the difcovery of the ad- 
vantages of a landed property. Co4e of Gentoo 
laws, cb. 12. 

[2] ' Dominum ac fervum nullis educationis 

* deliciis dignofcas. Inter eadem pecora ; in ea* 
' dem humo degunt ; donee aetas feparet ingenu- 

* 08, virtus agnofcat/ " The mailer and flave are 
** not to be diftinguifhed by any delicacy in edu- 
•* cation. They lie together amidft the fame cat- 
*' tie, upon the fame ground, till age feparates; 
*' and valour mark^ out the free-borq.'* Tofit. dc 
Mar. Germ. c. 20. 

[3] * Si civitas, in qua orti funt, longa pace et 

* otio torpcat ; plerique nobilium adolefcentium 

* petunt ultro eas nationes, quae turn helium ali- 

* quod gerunt, quia et ingrat^ genti quies, et fa- 

* cilius inter ancipitia clarefcunt. . • . . . 

* Nee arare terram aut expedlare annum, tarfl fa- 

* cile perfuaferis quam vocare hoftes et vulner^ 
^ mereri : Pigrum quinimmo et iners videtur fu- 

* dore acquirere, quod poffis fanguine parare.* 
** If their native country be long funk in peace 
*• and inadion, many of the young nobles repair 
♦♦ to feme other ftate, then engaged in war. For, 

befides 
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^ befides that repofe is unfuitable to their tem^ 
*^ perSy toils and perils afford them better oppor- 

^' tunities of diftindlion Nor are 

** they fo eafily perfuaded to cultivate the earth, 
'* and await the produce of the feafons, as to chal- 
** lenge the foe, and hazard wounds ; for they 
** think it bafe and fpiritlefs to earn by fweat, 
•* what they might purchafe with blood." Tacit, 
de Mor. Germ. c. 14. 

[4] Tacit, de Mor. Germ. c. 15. 21. 24. Stnu 
▼ius, Corpus hiftoriae Germanicae, prolegom. 

[5] * Conviftibus et hofpitiis non alia gens ef-* 

* fufius indulget. Quemcunpque mortalium arce- , 

* re tedo, nefas habetur, pro fortuna quifque ap- 

* paratis epulis excipit. Cum defecere, qui modo 

* hofpes fuerat, monftrator hofpitii et comes, prox- 

* imam domum non invitati adeunt. Nee inte- 

* reft. Pari humanitate accipiuntur. Notum ig- 
' notumque, quantum ad jus hofpitii, nemo dif* 

* cemit. Abeunti, fi quid popofceris, concedere 
' moris : £t pofcendi invicem eadem facilitas. 

* Gaudent muneribus ; fed nee data imputant, 

* nee acceptis obligantur.' *^* No people are mor^ 
^* addicted to focial entertainments, or more libe- 
** ral in the exercife of hofpitality. To refufe any . 
" human creature admittance under their roof, is 
** accounted flagitious. Every one according to 
'* his ability feafts his gueft : when his provifions 
'* are exhaufted, he who was late the hoft, is now 
*' the guide and companion to another hofpitable 
" board. They enter the next houfe uninvited; 
•* and are received with equal cordiality. No dif- 
ference 
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•* ference is made, with refped to the rights ef' 
.'' hofpitality, between a ftranger and an acquaint- 
** ance. On the departure of the gueft, it is cuf- 
•* tpmary to prefent him with whatever he may 
*' aflc for ; and with the fame freedom a boon is 
" defired in return. They are pleafed with pre- 
'^ fentSy but think no obligation incurred either 
** when they give or receive." Tacit. deMor. Germ. 

C. 21. 

The American tribes, who referable fo cx>m- 
pletely the ancient Germans, are thus charadter* 
ifed by Lafttau : * Ik ont le coeur haut et fier, 

* un courage a Tepreuve, un valeur intrepide, 
^ un conftance dans les tourmens qui eft heroique, 

* une egalite que le contre-temps et les mauvais 

* fucces n'alterent point : Entre eux ils ont ur 

* efpece de civility k leur mode, dont ils gardent 

* toutes les bienfeances, un refped pour leur an- 

* ciens, une deference pour leur egaux qui a 

* quelque chofe de furprenant, et qu' on a peine 

* a concilier avec cette independance, et cette li- 

* berte dont ils paroiflent extremement jaloux: Ils 
' font peu careflanSyVet font peu de demonftra- 

* tions i mais non obftant cela, ils font bons, affa^ 

* bles, et exercent envers les etrangers et les mal- 
' heureux une charitable hofpitaUte, qui a de 

* quoi confondete toutes les nations de TEurope/ 
" They have a proud and haughty difpofition, an 
♦' undaunted courage, an intrepid valour, a he^ 
** roic conftancy in torments, an equanimity which 
" adverfity and bad fuccefs cannot alter. They 
♦* pra£tife among themfelves a fpecies of polite- 

neft 
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** nefe after their own mode, and are cxtrcmelj 
" attentive to propriety of behaviour. They dif* 
" ctver a refpeO, for their old men, and a defer- 
'' ence towards their eqdkls who futpa& then;^ in 
**any thing, which can fcarcely be reconciled 
" with that independence and liberty of which 
" thcy'feem extremely jealous : They carefs little, 
** asd ssiake few decnonfttations ; but notwith* 
" ftanduig that, they are good, affable, and fhow 
" a chapitable difpofition towards the unfortunate, 
^ and hof^ntality to ftrangers that fhould put £u- 
" ropean nations to the blufli/' Moeurt des Sou* 
vages Ameriquaias^ vol. i. p. io6. See alfo Cbar-^ 
levfdx Jauriu Hift^ leUre 21. Such, with a few 
exceptions, it k to be thought, is the charafter 
of all nations in an early age of fociety. 

[6\ Tacit, de Mor. Germ. c. 15. Struvius, 
Corp. Hift. Ger. prolegom. Cluver. Ga:m. Antiq* 
lib. !• 

[7] ' Cibi iimplices, agreftia poma, recens fe- 
*ra, aut lac concretum. Sine apparatu, fine 
' Uandimentis, expellunt famem. Adverfus fi« 

* tim non eadem temperantia. Si induiferis ebtie<^ 
*tati, fuggerendo quantum concupifcunt, haud 

* minus facile vitiis, quam armis vincentur.* 
^ Their food is fimple ; wild fruits, frefh venifon, 
'* or coagulated milk. They fattsfy hunger with- 
•'* out regard to the elegancies and delicacies ot 
^ the table. In quenching their thirft they are 
** not equally temperate. If their propenfity to 
*^ drunkennefs be gratified by fupplying them as 
" plentifully as they chufe, they may be fubdued 

T "by 
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•* by their vices as eafily as by arms.'' Tacit^ de 
Mor. Germ. c. 23. 

[8] * Crebrae ut intA: vinolentos rixae, raro 

* conviciis, faepius caefle et Tulneribus, tranfi^ 
' guntur. Sed ct dc reconciliandis invicem ini- 

* micis, et jungendis affinitatibus, et adfcifcendis 

* principibus, de pace denique ac bello, plerum- 
*■ que in convvviis confultant : Tanquam nullo ma- 
' gis tempore aut ad fimplices dogitationes pateat 
^ animus, aut ad magnas incalefcat. Gens non 
^ ailuta nee callida aperit adhuc fecreta peftoris 

* licentia loci. Ergo deteda et nuda omnium 
^ mens poflera die retradatur : Et falva utriufque 
' temporis ratio eft. Deliberant dum fingere nef* 

* ciunt ; conftituunt dum errare non poffunt.' 
" The frequent quarrels that arife amongft them 
** when intoxicated, terminate not fo often in a- 
'^ buiive language, as in blood and flaughter. In 
** their feafts, they generally deliberate on the ife- 
** concilement of enemies, on family alliances, on 
" the appointment of chiefs, and finally on peace 
" and war J conceiving that at no time the foul is 
" more opened to fincerity, or warmed to hero- 
" ifm. Thefe people, naturally void of artifice 
** or difguife, difclofe the moft fecret emotions of 
** their hearts in the freedom of feftivity. The 
" minds of all being thus difplayed without re- 
" ferve, the fubjeds of their deliberation are a- 
" gain canvaffed the next day ; and each time 
** has its advantages. They confult when unable 
" to diffemble ; they determine when not hable 
** to miftake, Tmt. de Mor. Germ* c. 22. 

The 
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The deliberating on bufineft , and the holding 
of councils of ftate during entertainments, was 
the pradice of the Celtic and Gothic nations. And, 
it is remarkable, that the word maUum or maUus^ 
which, during the middle ages, denoted the na^ 
tional aflembly, as well as the county-court, is a 
derivative of ihael^ which fignifies convivium. 

From this union of feftivity and bufinefs, there 
refulted evils which gave occafion to regulations 
which cannot be re^d without wonder. It was a 
law of the Liongobards, ' Ut nuUus ebrius fuam 
^ caufam in mallum poflit conquirere, nee teftimo* 
^ nium dicere ; nee comes placitum habeat nifi 
• jejunus.* " No drunk man Ihall be at Uber- 
** ty to plead his own caufe or to give evidence 
" in a court of juftice ; nor (hall the mj^iftrate 
*' pais fentence unlefs he is &fting." LL. I/mgq^ 
lard. lib. 2. tit. 52. /* id. We read in CapAt Kar. 
et Lud. * Redlum et honeftum videtur ut judices. 
' jejuni caufas audiant et difcernant.' " It feems 
*' £iir and honeft that judges ihould be fading when 
^* they, h<5ar and decide caufes.*' Lib. i. /. 62. ap^ 
Lindenbrog^ And the following law was made in 
^fynod held at Winchefter ann. 130ft, • Item, 
' qui^ in perfonis ebriis legitimus dici non debet 
^ confenfus, inhibemus, ne in tabernis per quae* 
^ cunque verba, aut nili jejuna faliva, vir aut 
' mulier de contrahendo matrimonio fibi invicem 
*fidem dare praefumant.' " Becaufe perfons* 
** when drunk, are incapable of giving a legal coq- 
'♦ fent, we forbid, leaft a man and woman attempt 
^ to pledge themfelves in a contrafl: of matrimony, 

Tij "when 
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•* when in si tavern by any form of words unlefs 
" mth^fqflinjrjpittlc.'' WUkinSjConcU. torn. a. p. ^95. 
This rudenefs, of which we fee the fource in 
Tacitus, fecms to have continoed very long in 
England. * Non exolevit haAenus mos antiquis/ 
fays Sir Henry Spelman, * nam in mallis feu placid 

* tis, quae affilTae jam vocantur,* vicecomites pro- 

* vinciarum bis quotannis magnam cxhauiriunt 

* vim pecuniae, in judicibus nobilibufque patriae 

* convivandis.' ** The ancient cuftom has not yet 
" ceafed in the courts which are called affizes for 
** the fhe riffs of the county to expend a large fumr 
** of money twice a year in feafting the judges and 
** gentry of the country. Ghff. p. 385. In Scot-r 
land, in the memory of perfons yet alive, the law-^ 
yers and retainers of the courts of juftice did bufi- 
nefs conftantly and openly in the tavern* It is 
likewifc obfervable, that forae particulars which 
regard the inftitution of the jury, are to be ex- 
plained and illuftrated from thefe fads, and this 
way of thinking. Hijlorical Dijfertaiion concerning' 
the Antiquity of the Englip) Qonjiit. part ^Je£l. 2. 

[9] *Nullas Germanorum populis urbes habitari, 

* fatis notum ^ft, ne pati quidem inter fe jundas 

* fedes. Colunt difcreti ac diverfi, ut fons, ut 

* campus, ut nemus placuit. . . . Nee enim 

* cum ubertate et amplitudine foli labore conten- 

* dunt, ut pomaria conferant, et pr^ta feparent, 
^ et hortos rigent. Sola terrae feges imperatun 

* Unde annum quoque ipfum non i^ totidem dige- 

* runt fpccies : Hiems, et ver et aeftas,. intellec- 

* turn ac vocabula habent : Autumni perinde- 

' nomen 
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* nomen ac bona ignoraotur.' ^* It is well known 
" that none of the German nations inhabit ci- 
'^tifcs; QK even admit of cotitigaoos fettlem^nts. 
" They dwells £cattered and feparate, as each is 
" determined to a particular fpot by a fpring, a 
" field, or a grove. . . . They do not attempt to 
" vie with the fertility and extent of their country 
" by their owtt induftry in planting orchards, en- 
" clofing meadows, and watering gardens. Com 
«' is the: only produiS requured from the earth ; 
" hence their year is not divided into fo many 
" feafons as ours ; for while they know and dif- 
" tinguifli by name winter, fpring, and fummer, 
" they are unacquainted equally with the appella- 
" tion and the bounty of autumn. Tacit, de Mor. 
Germ. €.16.16. 

[10] * Ceterum nee cohibcre parietibus deos, 

* neqiie in ullam humani oris fpeciem.aifimilare, 

* ex magnitudine caeleftium arbitrantur. Lucos 
*' ac nemora confecrant, deorumque nominibus ap^ 

* pellant fecretum illud, quod fola reverentia vi- 

* dent, Aufpicia fort^fque ut qui maxime obfer- 
^ vant.' *^ They conceive it unworthy the 
'' grandeur of celeftial beings to confine their de- 

- ' ities within walls, or to reprefent them under a 
^' human form : woods and groves are their temples ; 
' *' and they affix names of divinity to that fecret 
** power, which they behold with the eye of adora- 
" tion alone. No people are more addided to the 
" methods of divining by omens and lots." Tacit. 
deMor. Germ. c. 9. Struvius. Corp. Hiji. Germ.pro^ 
kgom. 

[ii] Tacit. 
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[i I J Tacit, de Mor, Germ. c. 12. Cluver, Germ. 
Aiitiq. lib. i. 

[12] * Duces exemplo potius quam imperio, fi 
' prompt!, fi confpicui, fi ante aciem agant, admi^ 

* ratione praefunt.* " Their generals command lefs 
** through the force of authority, than of example. 
*^ If they are daring, adventurous, and confpicuous 
** in action, they obtain obedience from the .ad- 
" miration theyinfpire.** Tacit, de Mor. Germ. c. 7. 

[13] * Nigra fcuta, tinda corpora, atras ad 

* proelia nodes legunt. . . . Cedere loco, dum- 

* modo rurfus inftes, confilii quam formidinis ar- 
' bitrantur.' ** Their fhields are black, their bo- 
" dies painted ; for battle they chufe the dark- 
" eft nights. . . .To quit their ground and 
" inftantly advance again they conlider as a mark^ 
" not of fear, but of wifdom." Tacit, de Mor. 
" Germ, c^ 6. 43. 

A writer of reputation has, of late, advanced 
an t)pimon, that our European anceftors were a- 
verfe from deceit and ftratagem. Yet a propen- 
lity to thefe is perhaps a charadleriftic of all barba- 
rous nations ; and, that it applied to our forefa- 
thers, the teftimony before us is a fufficient proof. 
In oppofition to the barbarians of Europe, he holds 
out the American Indians, and contends that they 
are defedive in a^ive courage. Open violence 
he accounts as defcriptive of the former ; a reliT 
ance on ftratagem and furprife, he remarks as pe- 
culiar to the latter. And, as the caufe of this 
diverfity, he affigns different original difpofitions^p 
Sketches of the Hiftory ofMan^ vol. i. p. 23. 24, 

ThQ 
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iTie truth is, that a pronenefs to open violence, 
is to be applied to the American as well as to the 
European favage; and that the love of ftratagem 
and fuiprife was not lefs peculiar to the European 
' than to the American. Stratagem and furprife, in A« 
merica and in Germany, and indeed in all tribes 
and nations whatever, are parts of the art of war, 
or of military prudence, and refer not to courage. 
When the military art is neareft to perfection, 
and when cultivation is higheft, there will be lefs 
of ftratagem in war; for cunning, if I maybe al- 
lowed the expreffion, is the wifdom of weaknefs. 
The ingenious author hazards a conjecture for a 
difcovery, and miftakei for philofophy a fally of 
vivacity. 

[143 * Latrocinia nullam habent infamiam, quae 
^ extra fines cujufque civitatis fiunt ; atque ea ju* 
^ ventutis exercendae ac defidiae minuendae caufa 

* fieri praedicant.' ** Robberies committed with* 
** out the territories of their refpedive ftates are 
*^ not confidered as infamous, and they acknow- 
«< ledge that they are permitted for the fake of 
" training their youth, and extirpating lazinefi." 
Cafar d€ Bell. Gall. lib. 6. c. 22. ^ Materia muni- 

* ficentiae per bella, et raptus.* " The fund of 
" their gcncrofity is derived from war and rapine." 
Tacit, de Mor. Germ. c. 14. 

Among the Greeks the fame manners were 
known. It was common among them, in early 
times, for the more eminent and poweiful to ex- 
ercife, with reputation and honour, the crimes of 

robbery 
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robbery and piracy. Thucjdidesy lib. i. Horner^ 
Odyjf. 3. Such is the cafe in all rude communi- 
ties. In the wilds of America this way of think- 
ing is prevalent at this hour. Warriors^ reftlels 
and impatient^ aflbciate together, and feek for re-i> 
nown and plunder beyond the boundaries of their 
tribe. It is of bodies of this kind that Lafitau 
ipeaks in the fallowing paflage ; which is not to 
be read, without recaUing to one^s mind what 
Caefar and Tacitus have faid of the Gauls and 
Germans. 

* Le partis detaches, qui fe forment en pleine 
' paix, pour ne pas interefler la nation par des hof- 

* tilites, lelqu*eUes pourroicnt avoir des fuites fe- 

* cheufes, vont porter la guerre chez les peuples 

* les plus reculcs Cette petite guer- 

' re eft un veritable aflaflinat, et un brigandage. 
^ qui n'a nuUe apparence dejnftice^ ni dans le mo^ 

* tif qui I'a fait entrcprendre, ni par rapport aux 

* peuples, k qui elle eft faite ; ils ne font feulemcnt 

* pas conus de ces nations eloignees, ou ne le font 
^ que par les dommages qu'ils leur caufent, lor« 

* fqu'ils vont les aiTommer ou de faire efclaves 

* prefque jufques aux portes de leur palifades. 

* Les fauvages regardent cela neanmoins comme 

* un belle adlion.* " The detached parties which 
" form themfelves in profound peace, not to in- 
" tereft the nation by hoftilities, which might be 
** followed by troublcfome confequences, go to 
"carry on war with the moft diftant nations. 
** . . . That little war is a true aiBtilination 
" aild a robbery, which has no appearance of juf- 

2 *• tice 



*^ tice eitber hi the motive which made them 
«* undertake it,^ nor with regard to the people upon 
^ whom it is made. They are not even known 
^ to thefe diftant nations, or only by the damage 
** that they occaiicsi to them, whilft they go to 
'*" fubdue tbem, or make Haves of them, even to 
'* the gates of tkeir pallifadoe&« The favages never* 
'' erthelefs look upon that as an heroic a^dn.** 
Tom. 2> p, 1^9. 

It was under the influence of fuch manners that 
the northern nations carried on thofe piratical in« 
cuifions, which, from the time of Charlemaigne, 
filled Europe with terror. They were planned 
and coadu<£ted by men of rank, and conferred 
honour on them, and on the inferior adventurers* 
Yet modem hiftorians, who are perpetually apply-^ 
kig modern notions to ancient times, attend not to 
this circumftancd, and treat thefe maritime expe** 
ditions with a feverity that may be moral enough^ 
but which is hiftorically injudicious and abfurd* 

In the age of Tacitus, the only German com- 
munity who appear to have conceived the blame 
of this conduft, were the Chauci. For the great 
fuperiority and refinement of this people, I pre- 
tend not to account. But though, in general, it 
eonfifted with honour and merit, among the Ger- 
man dates, to commit fpoil and plunder among 
neighbouring nations ; yet, it is not to be fi>rgotj 
that the theft or violence of an individual within the 
tenitorities of his own tribe, was atrocious, and it 
fubjedt of punifhment. This circumftaace^ which 
i«' curious in the hiftory of morality, U to be ex- 

V plained 
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plained from the condition of an in&nt fociet^> 
Their riches, confifting chiefly of herds and flocks^ 
which wanderingpvcrvaft tradsof country^are on- 
ly to be protedled by the terrors of juftice. Hence- 
the laws of the b^rbari^ns affixed death to the- 
crime of Healing a horfe^ while the aflaflination, 
or the murder of a man, was expiated by a piece 
of money or a fine. * Qui caballum furaverit, 

* capite puniatur.' " He who fte^ls a war hprfe 
** is to be puniftied with death." LL. Saxon tit. 4* 
/. I. The extent of their forefts, while it con- 
tributed to render more eafy the . abftra6lion o£ 
cattle, made it the more neceffary to punifh the 
offence. It alfo was a refult of their unappropri- 
ated folitudes, that the proprietors of cattle found 
a difficulty in tracing them. Hence the cuilom 
of fixing bells to them. • Mos quippe antiguus in- 

* oleverat Francis, et maxime Auflrafiis, ut pafccn- 

* tibus equis. tintinnabula imponerent, quo fi forte 

* longius in pafcendo aberralTent, eorum fonitu 

* dignofci pofTent.' *^ There is an ancient cuilom 
" among the Francs, and in particular the inha« 
" bitants of Lorraine, that while their horfes are 
** feeding, they faflen little bells to them, that if, 
" while grazing, they fhould chance tp wander, 
♦' they may be difcovered by the found." Linden^ 
hrog. Glojf, voc. .Tintinnabulum. And what is wor- 
thy of notice, the taking away of thefe bells was 
a heinous delinquence, and punifhed feverely. 

* Si quis tintannabulum involaverit de jumento 
^ vel bpve folidum reddat. De vacca tremifles 

* duos ; De bcrbicibus vel quibufcunqe pecoribus 

I tremiffeg 
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^ treiriifles fingulos cogatur exfolvere.' " If any 
** perfon fhall feize upon thefe bells from an ox, 
** or other labouring bead, he fhall pay a Ihilling; 
** for a cow, two third parts of a penny; for weathers 
** or others of the flock, hefhallbeoblidgeto pay for 
" each, one third part of a penny." LL. Wifigoth. 
lib. 7. tit. 7,. I. II. See alfo LL. Salic, tit. 29. et. 
LL. Burgnnd. tit. 4. §.5. In general, the atro- 
city of theft among the Gothic nations, may be 
gathered from the following Swedifh law, which 
is of high antiquity. * In fiirti reum fecuri, furca, 

* defoiiione, vivicomburio animadverti pofle, nee 
*eo nomine rel haeredibus, vel ecclefiae, vel regi, 
' uUam fatisfadionem deberi.' " Thbfe accufed of 
" theft may be punifhed by the ax, the gallows, 
" by being buried, or burnt alive;.** Stiernbook de 
jur. Sueon. et Goth. tJet. p. 366. 

Thefe important circumftances in the hiftory of 
manners, the legality of a diftant robbery, and 
the criminality of a domeftic one, v/hich are fo 
pointedly illuftrated by the early ftate of the 
Greeks, by that of the German and Celtic barba- 
rians, and by the condition of the American tribes 
at this hour, receive a confirmation, of the great- 
eft weight, from the confideration of the Gentoo 
jurifprudence. In the code of Gentoo laws, there 
is this remarkable ordinance.* 

' The mode oi pares among robbers is this : If 

* any thieves^ by the command of the magi/Irate^ 

* and with his ajjijiance^ have committed depreda- 
' tions upon, and brought any booty from another 
*provim:ey the magiftrate fhall receive a fhare of 

U ij one 
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* one fixth of the whole ; if they receive no com^ 
^ mand or afliftance from the magiftrate, they 

* (hall give the magiftrate in that cafe, one tenth 
^ for his ihare ; and of the remainder, their chief 
^ fhall receive four fhares ; and whofoever among 

* them is perfedl mafter of his occupation, fhall 

* receive three fhares ; alfo, whichever of them is 
^ remarkably ftrong and ftout, fhall receive two 

* fhares, and the reil fhall receive one fhare; if any 
^ one of the community of the thieves happens to 

* be taken, and (hould be releafed from the 

* cutcberry*^ upon payment of a fum of money, 

* all the thieves fhall make good that fum by e- 

* qual fhares/ Cade ofGenXoo laws^ p. 146. 

A perfon who has not confidered favage and 
barbarous manners, will think, with the utmoft 
furprife, that a. magiftrate fhould not only com-* 
mand a robbery, ^nd give his countenance and 
protedion to thieves, but even participate in their 
plunder. Such, notwithftanding, is the fyftem of 
equity among 2^ rude nations. While diftant ex- 
peditions, however, and robberies, were thus con- 
fidered ^s JeggJ and honourable, the difturbers of 
domeftic quiet and happinels were punifhed a- 
mong the Hindoos with t\\^ greatcft rigour. 

* ♦ If a man,' fay their laws, * fteals an elephant, 
' or a horfe, excellent in all refpedls, the magif- 
' trate fhaU cut off his hand, and foot, and but- 

* tock, and deprive him pf life. 

• If a man fteals an elephant, or a horfe, of fmaU 
^account, the magiftrate fh^ qut off from him 
' one hand and one foot. ^ 

♦If 
♦ A qouit of jufti^^ 
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* If 9 maa fteals a canu^ or a cow, the magUl 

* trate fh^ cut off from him one hand and one 

* foot/ GentoQ laws^ p. 249. 

There are, in this code, a great variety of laws 
againit domeftic thefts and robberies. The ftate 
of fociety of the Hindoos, to which it has a lefe* 
rence, refembles very much that of the German 
barbarians, when they had overturned the em- 
pire of the Romans ; and a comparifon of it with 
the laws of the Ripuarians, Burgundians, Longo- 
bards, and Franks, would lead to many cturious 
difcoveries in the progrefs of legiflation and go^ 
vcmment. 

[15] ' Nee regibus infiiiita aut libera poteflas. 

* • . . De minoribds rebus principes conful- 
' tant, de majorlbus omnes, Ita tamen, ut ea quo- 
^ que, quorum penes plebem arbitrium eft, apud 
^ principes pertradentur, Coeunt, nifi quid for- 
^ tuitum et fubitum incident, eertis deibus, cum 

* aut inchoatur Luna aut impletur ; nam agendis 

* rebus hoc aufpicatiflimum initium credunt 

* Rex vel princeps, prout aetas cuique, prout no- 

* biUtas, prout degus bellorum, prout facundia eft^ 

* audiuntur, audoritate fuadendi, magis quam ju« 
^ bendi poteftate. Si difplicuit feqtentia, fremitu 

^afpemantur: Sin placuit, frameas concutiuntf 
^ Their kings poijefs not unlimited or independ-> 
*' ent authority. . * • On affairs of fmaller 
*^ moment, the chiefs confult ; on thofe of great- 
" er importance, the whole community; yet with 
*' this circumftance, that what i^ referred to the 
*^ dccifion of the people, is maturely difcuffed by* 

♦*the 
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^ the chiefs. They aflcmble, unlefs upon fome 
*' fudden emergency, upon dated days, either at 
** the full or change of the moon, which they ac- 
** count the moft aufpicious feafon for beginning 
** any enterprife. The king, or chief, with fuch 
*• as are confpicuous for age, birth, military re- 
** nown, br eloquence, are heard ; and gain at- 
** tention rather from their ability to perfuade, 
** than their authority to command. If a pro- 
" pofal difpleafe, the aflembly rejed it by an in- 
** articulate murmur; if it prove agreeable, they 
** clafh their javelins : for the moft honourable ex- 
•* preffion of affent among them is the found of 
** arms.*' T^acit. de Mor. Germ. c. f. xi. 

This limitation of government is a confequencc 
of manners in early times j and, notwithftanding 
what is obferved by many writers of antiquity, it 
feems very clear, that the popular or republican 
mode of adminiftration is prior to monarchy. 

In every rude community we know, the go- 
vernment has a furprifing affinity to that of the 
Germans, as defcribed by Tacitus. And this is 
peculiarly obfervable of the American nations. 

* Tout,* {2iys Charlevoix of the Americans, ' doit 

* etre examine et arrete dans les confeils des an- 

* ciens, qui juge en derniere inftance.' " Every* 
•* thing ought to be examined and decreed in the* 
" councils of the elders who judge in the laft re- 
** fort." yourn. Hijtoriq. lettre i8. * The higheft 

* title among the Americans,' fays Mr. Adair ^ * ei- 

* ther in military or civil life, fignifies only a chief- 

* tain : They have no words to exprefs defpotic* 

* power 
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* power or arbitrary kings. . . • The power 

* of their chiefs is an empty found. They can 

* only perfuade or diiTuade the people, either by 

* the force of good nature and clear reafoning, or 

* colouring things fo as to fuit their prevailing 

* paflions. It is reputed merit alone that gives 

* them any titles of diftindion among the meaneft 

* of the people. . • . When any national af- 

* fair is in 4ebate, you may hear every father of 
' a faitiily fpeaking in his houfe, on the fubjeiSt, 
^ with rapid and bold language, and the utmoft 

* freedom that a people can ufe. Their voices, 
*. to a man, have due weight in every public af- 

* fair, as it concerns their welfare alike/ Hi/l. of 
the American Indians^ p. 428, See alfo Lafuau^ 
torn. 2. p. 475. 

[i6] ' Ac prime ftatim Chaucorum gens, quam- 
quam incipiat a Frifiis, ac partem litoris occu- 
pet, omnium quas expofui gentium lateribus ob- 
tenditur, donee in Cattos ufque finetur. Tarn 
immenfum terrarum fpatium non tenent tantum 
Chauci, fed et implent : Populus inter Germa- 
nos nobiliffimus, quiquemagnitudinem fuam ma- 
lit jufticia tueri. Sine cupiditate, fine impoten- 
tia, quieti fecretique, nulla provocant bella, nul- ~ 
lis raptibus aut latrociniis poftulabantur. Idque 
praecipuum virtutis ac virium argumentum eft, 
quod, ut fuperiores agant, non per injurias aflc- 
quuntur. Prompta tamen omnibus arma, ac fi 
res pofcat exercitus : Plurimum virorum equo- 
rumque : Et quiefcentibus eadem fama." " Firlt 
* occurs the country of the Chauci, which, though 

'• it 
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^ it begins immediately from Frifia, and occupies: 
" part of the fhbre, yet ftretches fo far as to bor- 
" der on all the nations before mentioned, till it 
** winds^ round lb as to meet the territories of the 
" Catti. This immenfe trad is not only ^flef* 
" fed, but filled, by the Chauci ; a people, the 
" nobleft of the Germans^ who chufe to maintain 
" their greatnefs by juftice rather than violence. 
" Without ambition, without ungovemed defires, 
*' ^€t and retired, they excite no wars ; they 
" are guilty of no rapine or plunder j and it is a 
** principal argument of their power and bravery, 
" that the fuperiority they poffefs, has not been 
*• acquired by injuries. Yet all have arms in rea- 
** dinefs ; and, if ncceffary, an army is foon raif- 
" ed : for they abound in men and horfes 'y and 
" maintain their military reputation even in inac- 
** tion." Tact, de Mhr. Germ. c. 35. 

^ Fennis mira feritas, foeda paupertas^ non ar* 
• ma, non equi, non penates : Vidui herba, veC- 
'- titui pelles, cubile humus. Sola in iagittis fpes, 
^ quas inopia ferri offibus afperant. Idemque ve- 
*^ natus viros pariter ac feminas alit« Paiiin enim 
*comitantur, partemque praedae petunt. Nee 
^ aliud infantibus fcrarum imbriumque fufiugium, 
*^ quam ut in aliquo ramorum nexu contegantur. 
' HuQG redeunt juvenes, hoc fenum receptaculum. 
^ Id beatius arbttrantur, quam in gemere agris, il^ 
^laborare domibus fuas alienafque fortunas ipe 
^ metuque verfarc. Securi adverfus homines, fe- 
«curi adverfus deos, rem difficillimam aflecuti 
•' funt, ut illis ne voto quidem opus fit/ " The 

« Fenni 
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^ Feani live in a ftate of furprifing favagenefs and 
*** {qualid poverty. They arc deftitute of armSy 
** horfes, and fcttkd abodes ; their food is herbs j 
** their clothing, ikins; their bed, the ground. 
** Their oaly depeadance is on their arrows, which, 
^* for want of iron, are headed with bone ; and 
^* the chafe is the fupport of the women ag well 
"^^ as the men, who wander with them in the pur«< 
^ fuit, and demand a (hare of the prey. Nor do 
** they provide any other Atelter for their ini^nts 
*' from wild beafts and ftorms, than a covering of 
** branches twifted together. This is the refort of 
** youth ; this is the receptacle of old age. Yet 
^* even this way of life is in their eftimation hap- 
♦* pier than groaning over cultivated lands j toil- 
♦* ing in the eredion of houfes ; fubje<aing their 
♦* own fortunes and thofe of others to the agita- 
^^ tions qf alternate hope and fear. Secure againft 
** men, fecure againft the gods, they have attain- 
*^ ed that moft difficult point, not to need even a 
** wi£h.'* Tacit, de Mou Germ. c. 46. 

SECT. n. 

I[x] jMa. Millar on the DiftinAion of Ranks^ 
ch. I. Sketches of the Hiftory of Man, vol. i. Dr. 
Robertfon, Hiftory of America, voL p, 318. 

[a] * Verberare fcrvum, ac vinculis et op6re 
* eoerccre, rarum/ "It is imufual to fcourge a 
** flave, or punifh him with chains or hard la- 
^* bour.** TacU. de Mar. Germ. c. 25. 

fsJ * Domus officia uxor ct liberi exequuntur.* 
, X The 
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•* The domeftic offices are performed by hid 
" wife and children. Tacit, de Mor. Germ. c. 25^ 

• Liberosfuos/ (kys Caefar of the Gauls, ^nifiquum 

* adoleverint, ut munus militae fuftinefe poflinty 

* palam ad fe adire non patiuntur ; filiumque in 

* puerili aetate in publico in confpedu patris aC- 

* fiftere turpe ducunt/ They do not fuffer 
" their children to come before them publicly till 
" once they have grown up ; and they think it 
•* unbecoming for a fon in his boyilh years to fland 
•* up in public in the prefence of his father." 2>r 

' BeU.GaU. lib. 6. c. 18. 

[4] ' Qpum ex captivis quaereret Caefar, quam- 

• obrem Arioviftus proelio non decertaret ? banc 
< reperiebat caufam, quod apud Germanos ea con- 

* fuetudo effet, ut matres frfmilias e^rum fortibus 

• et vaticinationbus declararent, utrum proelium 
^ committi ex ufu eflet necne, eas ita dicere, non 

• tffefas Germanos fuperare^ fi ante novam Innam 
^proelio contendijfent! "When Caefar inquired 
** of the captives the reafon why Arioviftus 
" did not engage, he learned, that it was becaufe 
" the matrons, who among the Germans are ac- 
" cuftomed to pronounce, from their divinations, 
" whether or not a battle will be favourable, had 
** declared that they would not prove vidorious, 
** if they fhould fight before the new moon." 
Caefar de Bell. GaU. lib. i. ^.50. 

[5]. .Strabo, lib. 7. Struviuus, Corpus Hifton 

German, prolegom. Gluver. German* Antiq. lib. i. 

[6] * Inefle quinetiam fanftum aliquid, et pro- 

• vidum putant. ;. . . Vidimus fub Divo Vef- 

pafian© 
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^ ^fiano Velledam diu aptid plerofque numinis 
*, loco habitam, Sed et olim Auriniam, et com* 
^ plulres alias venerati funt, non adulatione, nee 
* tamquam facerent deas.* " They even fup- 
" pofe fomewhat of fandlity and prefcience to 
^' be inherent in the female fex. . . .We have 
** beheld, in the reign of Vefpafian, Veleda long 
" reverenced by many as a Deity. They formerly 
•* alfo venerated Aurinia, and feveral others ; but 
** ivithout adulation, or as if they intended to 
** make them goddefles. Tacii. de Mor. Germ. 

The honours of divinity came to be proftituted 
to thefe women with a wonderful profufion. A^ 
mong the monuments of antiquity in Germany, 
many altars, with infcriptions to them, have been 
difcovered ; and, both in England and Scotland, 
there are remains of the fame Hind. Ke^r^ An^ 
tiq. SeleSl. Sepentr. et CeU, p. 379 — 448. Camden^ 
Britannia^ pqffim. The appelation given them, in 
Caefar, is matres familias ; and th^fe infcriptions 
bear matribus or matronis Suevis^ Treveris, Aufa-* 
nis^ 8tc. 

Under Paganifm and Chriftianity, the fatidical 
arts they.pra<9ifed drew upon them a very differ- 
ent fate. The credulity of the Pagan advanced 
them into goddeffes. The more criminal ignore 
ance of the.Chriftian confidered them as witches, 
and configned them to the fire. Their mutter- 
ings were conceived to be magical. It was thought 
they could fafcinate children with a look, were in 
covenacgt with demons, to whofe embraces they 

X ij fubmitted, 
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fubmitted, could blaft the fruits of autumn, raife 
commotions in the air, and interprete dreams. 
What is remarkable, the laws againft fuch women, 
and againft witchcraft, were not abrogated in Eng- 
land till the year 1756 : And, in other countries: 
of Europe, there arc ftill regulations in force a- 
gaioft thefc miferablo. objeds, and this imaginary 
crime.. 

[7] * Ad matres ad conjuges vulnera ferunt : 

* Nee illae numerare, aut exfugere plagas pavent.** 
^ To their nwthers and wives they bring their 
** wounds and thefe are not fhocked at count- 
•* ing, and even fucking them. Tacit, de Mor» 
Germ. c. 7. Cluver. Germ, AtUi^. lib. i. 

[8] * Feminae liijeis amidibus velantur, eofque 

* purpura, variant. " Their women are dref^ 
^ fed in linen which they ftaki with purple/^ 
Tacit . de Mor. Germ. c. 17. * Cadurci, Caleti, 

* Ruteni, Bituriges, ultimique hominum exiftimati, 

* Morini^ imo vero Galliae univerfi vela texunt* 

* Jam quidem et Tranfrhenani hoftes : Nee pul- 

* chriorem aliam veftemeorum feminaen overunt/< 
*♦ The Cadurci, Caleti, Ruteni, Bituriges, the 
•* Morini who af e reckoned the fartheft off of thefe 
V people ; and in ftiort the whole Gallic nation 
** wear veils, as do likewife their enemies on the^ 
** oppofite fide pf the Rhine ; nor are their wo- 
•^ men accquainted with a more elegant part oC 
•* drefs.*' Plin. Aiji. Nat. lib. 19. c. i. Concern- 
ing the Longobards, there is the following paffage 
in Paulas Diaconus : * Veftimenta eis erant laxa^ 
^ et maxime linea, qualia Anglo-Saxones habere. 

folenl^ 
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^ folent, omata inftitis latioribus, vario colore con* 

* textis.' " Their garments are loofe, and chiefly 
" of linen, fuch as the Anglo-Saxons commonly. 
" wear With a broad lace or border woven of va- 
** rious colours, Hi/l. Longobardjib. 4.C. 7. And of 
the daughters of Charlemaigne, there is this notice 
in Eginbard. * Filial lanificio afluefcere, coloque 

* ac fufo, ne per otium torperent, operam impen* 

* dcre, Btqi^e ad omnem honeftatem erudiri juflit.* 
^ He ordered his daughters to be accuilomed to 
** dreffing of wool, X6 the fpindlc and the diftaff ; 
*' to attend their work, and to be taught every 
<* ufeful art that they might not ilumber in idle- 
** nefs/* Vit» Can Mag. In America, according 
to Mr. Adair J the women are the chief, if not 
the only manufadlurers. The men judge, that if 
they fhould perform offices of this kind, it would 
exceedingly difgrace them. Hi/i. of the Amer. Jn^ 
dianSj p. 423. Thefe offices, however, being cha-. 
radereftic of the women, are honourable in them. 
In Rome, during the virtuous times of the repub- 
lic, the employments of the women were the dif^ 
tafT and the fpindle ; and Plutarch has (aid, in 
reproach of Fulvia the widow of Clodius, that fhe 
could neither fpin nor ftay at home. VU. Anton. 

[9] • Statim e fomno, quem plerumque in diem 
*' extrahunt, lavantur, faepius calida, ut apud quo$ 

* plurimura hiems occupat.' " As foon as they 
** arife from fleep, which they generally protradl 
^* till late in the day, they bathe, ufually in warm 
*N water, as cold weather chiefly prevails there.'* 
picit. de Mor. Germ* c. 22. 

'' MoUefquc 
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»' Mollelque flaggellant 



* Colla comae.* 
** Tbeir fmooth hair &lls on their fhoulders.*^ 

Maht. £pio. Ub. I. 

* Partemque veftitus fuperioris in manicas non 

* extendunty nuda brachia ac lacertos : Sed et 

* proxima pars pedloris patet/ ** They do not 

* lengthen their upper garment into fleeves, but 
" leave expofed the whole arm and bread." Ta- 
€ii. de Mor. Germ. c. 17. * Get ufage,* fays PeU 

* htitier^ s'eft conferve en Saxe, en Prufle, et en 

* Livonie. Les femmes y portent des chemifes 
*' fans manche, et laiflent leur gorge ^ decouvcrt/ 
" This cuftom is priefcrved in Saxony, Pruffia, and 
*' Livonia. The women there wear fhirts without 
•* fleeves, and leave their necks bare,** Hiji. des 
CeUes^ Ub. 4. cb. 4. 

Biodurus Siculus^ lib. 5. records the comelinefs 
both of the Gaulic and German women ; and Bif-- 
fula^ a German beauty, is celebrated by Aufonius. 

[10.] ' Matrem fuam,' fays Tacitus of Civilis^ 
' fororefqac, fimul omnium conjuges, parvofque 

* liberos, confiftere a tergo jubet, hortamenta vie- 
■ toriae,' " He ordered his own mother, his fillers, 
•* and the wives aYid little children of the reft to re- 
" main in the rear as an incitement to vidory. Hi/l. 
Ub. 4* ' In proximo pignora ; uride feminarum ul- 

* lulatus audiri, unde vagitus infantium. . . . 

* Memoriae proditur quafdam acies, inclinatas 
^ jam et labantes, a feminis reftitutas, conftantia 

* precuin, et obje<fhi peftorum, et' monftrata co- 
< minus captivitate, quam longe impatientius fcr 

* minaruiflj 
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* miKiarum fuarum nomine timent/ " Near them 
** are ranged their domeftic pledges, fo that they 
•* have withm hearing the yells of their women^ 
" and the cries of their children. . . . Tra- 
*' dition relates, that armies beginning to give way 
** have been brought again to the charge by the 
^' women, through the eameftnefs of their entrea- , 
" ties, the oppofition of their bodies, and the pic- 
•* tares they have drawn of imminent flavery ; a 
^calamity which thefe people bear with more im- 
'' patience on their women's account than their 
•* own." TaciL de Mor. Germ. c. 7. 8. ^ Ut vi- 

• rorum cantu, feminarum ululatu, fonuit acies.' 
'* The line of battle refounded with the fongs of 
" the men, and the howling of the women.'* 7i- 
cU. Hijl. lib. 4. See alfo Cafar de BeU. lib. GaU. 
I. c. 51. 

* Adeo ut efBcacius obligentur animi civitatum, 

* quibus inter oh^iA^s^ puellae quoque nobiles impe- 

• rantur.' ** Thofe ftates who have been obliged 
" to give among their hoftages the daughters of 
" noble families are the moft effeftually engaged 
% to fidelity." De Mor, Germ. r. 8. Suetonius^ 
fpeaking of the tranfadions of Auguftus againil 
the barbarians, has thefe words : * A quibufdam 

* novum genus obfidum feminas exigere tentave- 

• rit ; quod negligere murium pignora fenticbat.' 
" From fome nations he attempted to exaft a new 
" kind, of hoftages, women; becaufe he obferved 
" that thofe of the male fex were difregarded.** 
Vtt. Aug. c. 21. 

[i ij ' Sororum JUiis idem apud avunculum qui 

* apud 
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• apud patrem honor.' " There is the fame dilV 
^* tindion to their fons, with their unclq; as with 
•* their father." Tack, de Mor. Germ. c. 20. 
Hence it is, fays Montefquieu, that our earlieft his- 
torians fpeak in fuch flrong terms of the love oF 
the kings of the Franks for the children of their 
jyiers. Vejpirit des Lqix^ lib. \%. ch. 22. John 

de Laet remarks of the BraiUians, that they call 
their uncles and aunts fathers and mothers ; and 
the fame cuftom prevails among the north Ame* 
rican Indians. Adair hi/l. of the Amer. Indians 
/>.2I3. Among the Hurons, fays Charlevoix^ with 
whom the dignity of the chief is hereditary, fuc- 
ceflion is continued through the yuomen ; fo that, 
at the death of a prince, it is not his own, but his 
Jifler^sfon who fucceeds ; and, in default of him, 
the neareft relation in the female line. It is add* 
ed, * Si toutc un branche vient k s'eteindre, la 

• plus noble matrone de la tribu, ou de la nation, 

• chofit, le fujet, qui lui plait davantage, et le de- 

• clare chef.* " If a whole family becomes ex- 
•• tind, the moft noble matron of the tribe or na- 
•* tion, chufes the fubjed, who pleafes her belt 
•* and declares him chief." Journ. Hift. Lett. 18. 

• ^thiopes,' {^jsI)amafcefms^fororUfus]}OXsS^m\xm. 

• honorem exhibent, et fucceffionem tradunt re- 

• ges, non fuis, {tdifororum JUiis.' " The Ethio- 
** pians pay the utmoft honour to lifters, and their 
•* kings deliver their fucceffion not to their own 
•* fons, but to the fons of their lifters." De mor. 
Gent. Thefe fads which coincide fo curioufly, 

exprefs. 
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(fcxprefs, in a forcible manner^ the early impor-^ 
tance of the fex. 
[la] * Nee aut confilia eanim afpemantur, aut 

* refponfa negligent.* " They neither defpife 
" their councils nor difiregard their rcfponfes/* 
Tacit, de Mor. Germ. c. 8. To deliberate, in pub- 
lic, on national concerns, ^was a privilege com- 
mon to the women in all the Gothic and Celtic 
tribes. Pbaarcbj de virttU. mulier. Folyaenus in 
Stratoig. /ifr. 7. TThis advantage they eiijoyed 
alfoin old times in Greece^ Goguet^part. 2. book i* 
cb. 4. And, at this hour, in America, they are 
called to the national meetings, to give their ad<* 
vice and counfel. Cbarlevoix^ Jaurn. Hijl. let. ^3. 
18. * Les femmes,' fays Lafitau^ font toujours les 

* premieres qui deliberent, ou qui doivent delibe- 

* rer, felon leur principes, fur les affaires particu-^ 

* lieres ou communes. £lles tiennent leur confeil 

* ^ part, et en confequence de leUr detrmination, 
' elles donnent avi3 aux chefs des matieres qui 

* font fur le tapis, afin qu'ls en deliberent i leur 
' tour. Les chefs, fur ces avis, font alTembler les 
' anciens de leur tribu ; et fi la chofe dont on doit 

* traiter intereffe le bien commun, tons fe reunif- 

* fent dans le confeil generale de la nation/ ** The 
" women arc always the firft who deliberate or 
** ought to deliberate^according to their principles 
** on public or private affairs. They confult by 
" themfelves, and in confequence of their deter- 
" mination, they give advice to the chiefs on the 
" buiinefs in agitation. The chiefs upon that in- 
'* formation aflemble the old men of thehr tribe ; 

Y "and 
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" and if the affairs on which they are confultedL 
" concern the public good, they all meet in thcr 
^* general council of the nation,'* Tome i. p. 477. 

The German women, after their nations had 
made conquefts, ftill attended to affairs. As the jr 
debated, in the days of Tacitus^ in the aflemblies 
of their tribes, fo they appeared afterwards in the 
Gothic parliaments. Among the Franks, as well 
^ the Anglo-Saxons, the Queens had an active 
fiiare in the gorcmment ; and, among the former 
there is the example of a Queen who received 
a national homage. Creg. of Touri^ lib. 4. Wer- 
burgh, Queen to. King Wightred, affifted at the 
wittenagemot, or national council, held at Berg-, 
hamfted. Cbron. Sax. p. 48. Mcdmjbury^ lib. a« 
mentions a parliament held by King Edgar, in 
which he was affifted by his mother Alfgina. 
And Canute is faid, in a national aflembly, to have 
ailed by the advice of Queen Emma, and the 
bifhops and nobility of England. Mat. Weji. 
/>.423. 

When the crown fell to a prince in his minori- 
ty, the queen-mother had the guardianfhip. Thus 
Fredegund had the guardianfhip of her fon Clo- 
tarius II. Brunehild of her grandfons Theodebert, 
&nd Theodoric, and Balthildis of her ion, Clotari- 
us III. 

[13] The following particulars, as well as thofe 
already mentioned, favour the notion of the im- 
portance of women in early times. * Apud Sau- 
* nitas vel Samnites, de iadolefcentibus et virgini- 
" bus quotannis publicum habetur judicium. Quem 

* igitur 
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* igttur eoriim optimum cjflTe fententia judicum pro- 

* nunciaiit, is fibi ex virginibus eligit uxorem quam 

* yult, deinde fecmulus ab. eo alteram, et fie de 

* caeteris deinccps/ " Among the Samnites, there 
*• Is a public examination held every year of the 
** youog men ajtid virgins. Among the youths, 
** he, who is pronounced bed by the fentence of 
^^ the judges has his choice of a wife from among 
** the young women ; then the fecond has his 
** choice in the fame way, and fo on the reft." Da^ 
mafc de Mor. Gem. * Sauromatae uxoribus in om- 

* nibus obtemperant, tanquam dominabus.' " Sau*- 
** romate obey their wives as their fuperiors in e- 
" very thing.'* Ibid. * Lycii vitam fuftinuerunt 
^ ex latrociniis. Legibus autem non utuntur, fed 
^ confuetudinibus, dominanturque ipfis feminae in- 

* de ufque ab initio.' " The Lycians fupport their 
•* lives by robbery ; they do not obferve laws, but 
** cuftoms : and women have governed them from 
♦* the beginning." Heraclides dePolitiisGraecorum. 

* In ea regione quam Athamanes habitant, muli- 

* eres terram colunt, viri greges pafcunt.' " In 
" that country ^hich the Athomantes inhabit, the 
** women cultivate the foil, and the men take care 
•* of their flocks." Ibid. Tacitus^ difcourfing of 
the ancient Britains, has thefe words. ^ His at- 

* que talibus invicem inftru<3^i, Boudicea generis 

* regii femina, duce (neque enim fexum in impe- 
' riis difcernunt) fumpfere univerfi belluni.' " la- 
♦* ftigated by fuch fuggeftions, they unanimoufly 
** rofe in arms, led by Boadicea, a woman of royal 
*^ defcent, for thpy make no diftindion between 

Y ij *' th^ 
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" the fexcs in fuccelBon to the throne." Fit.^jrric. 
e. 1 6. In Homer, who paints rude manners, the 
women make a figure. In Virgil, who defcribes 
refined mannprs, they are infipid. Helen, He- 
cuba, Andromache, Penelope, Nauficaa, and Ca« 
lypfo, have marked and diitind ch^raders. But 
Lavinia feems to be without paifions of any kind, 
and to have that nothingnefs of chara&er which, 
in the ages of civility, is too frequently connedk- 
ed with the moft enchanting forms. The women 
of Egypt were highly prized, and had a kind of 
authority over the men. The toilets of the god- 
defies in Hpmer, and the gs^y drefles of the Greek 
ladies, feem to mark the confideration of the fex. 
At Sparta, the women interfered ip the afifairs of 
flate, and aflumed a fuperiority over the men. 
f Les femmes,' fays CbarlevQix of the Americans, 

* ont la principale autorite chez tous les peuples 

* de la langue Huronne, fi on en excepte le can- 
' ton Iroquois d'Onneyoutb, ou ^Ue efi; altema- 

* tivc entre les deux fexes.* •* The women have 
** the principal authority ip the nations which 
" fpeak the Huron language, except the Iroqui 
•' canton of Onneyouth, where it is alternative 
f between the fexes.'* Journ. Hijl, lett. ^8. 

The importance of women among the Hindoos, * 
is illuftrated in a ftriking manper by the follow* 
ing laws. 

« ' If a perfon has called a niod#ft woman un- 
^ chafte, and the woman, or her huft>and, fliould 

* make complaint to a magifiirate, whenever the 
t perfon jiccufed appears before the magiflirate, or 

* arbitrator, 
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^ arbitrator, he ihall, upon the fpot, anfwer to the 

* complaint, and make no delay. 

' If a woman, impelled by any calamity, ihould 

* come to any perfon, and remain with him, if he 
' commits fornication with that woman, the ma- 
^ giftrate fhall fine him two hundred and Mtypun^ 

* oi cowries^ 

• If a man fpeaks reproachfully of his wife's fa- 
^ tfaer or mother, the magiftr^te ihall fine him fifty 

* puns of cowries. 

' If a man is prepared to caft upon a woman'! 

* body tears, or phlegm, or the paring of his nails, 

* or the gum of his eyes, or the wax of his cars; 

* or the refufe of viduals, or fpittle, the magiftrate 

* Jhall fine him forty puns of cowries. 

♦ If a man throws upon a woman, from the 

* neck upwards, any fpue, or urine, or ordure, or 
\ femen, the magiftrate ^all fiuQ him one hundred 

* and fixty puns of cowries. 

* So long as a wpman remains unmarried, her 
f father Ihall take care of her ; and, fo long as a 
' wife remains youiig, her huiband fhall take care 
^ of her ; and, in her old age, her fon fhall take 

* care of her ; and if, before a woman's marriage; 

* her father fbould die, the brother, or brother's 

* fon, or fuch other near relations of the father, 

* Ihall take care of her ; if, after marriage, her 

* hufband fhould die, and the wife has not brought 

* forth a fon, the brothers, and brothers fons, and 

* fuch other near relations of her hufband fhall 

* take care of her : If there are no brothers, bro- 
; timers fons, or fuch other near relations of her 

* hufband. 
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^ hulband, the brothers, or fons of the brothers of 

• her father (hall take care of her j and, in every 

• ftage of life, if the perfons who have been allot- 
^ ted to take care of a woman, do not take care 

• of her, each, in his refpedlive ftage accordingly, 
^ the magiftrate fhall fine them/ Code tfGenioo 
iawsj p.iii' 163. 214. 220. 224. 282. 

SECT. III. 

[i] • ii#T Venus in Sylvis jungebat corpora, a- 

mantum ; 
^ Conciliabat en^m vel mutua quamque cupido, 

• Vel violenta viri vis, atque impenfa libido, 

• Vel precium,glandes, atque arbuta, vel pira le6ta/ 

*' Befides, Venus in the woods united the bodies 
•* of lovers ; for either mutual deiire reconciled 
** them, or, the violent force and unbridled luft 
♦' of the male, or a bribe of acorns, or ftra wherries, 
** or choice pears." Lucret. lib, 5. 

[2] * Interfunt parentcs et propinqui ac munera - 

* probant: Munera non ad deUcias muliebres quae* 

* fita, nee quibus nova nupta comatur ; fed boves 

* et frenatum equum, et fcutum cum framea gla- 

* dioque. In haec munera uxor accipitur, atque 

* invicem ipfa armorum aliquid viro ofiert« Hoc 

* maximum vinculum, haec arcana facra, hos con- 

• jugales deos arbitrantur/ ** The parents and rc- 
" lations intcrpofe, and pafs their approbation on 
" the prefents — prefents not adapted to pleafe a 
** female tafte, or decorate the bride ; but a yoke 
•* of oxen, a caparifoned fteed, a fhield, fpear, and 

" fword. 
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** fword. By virtue of thefe, the wife is efpou&i 
^ ed ; who, on her part, alfo makes a prefent of 
** armour to her hufband. This they coufider as 
" the firmeft bond of union ; thefe, the facred 
*• myfteries, the conjugal deities." Tatit. dc Mor. 
Germ. r. i8. 

Remains of thefe usages are to be found dutingf 
every period of the middle ages. About the yeaf 
500, on the marriage of Alamaberga, the diece 
of Theodoric King of the Oftrogoths, that prince* 
wrote a letter to her huiband, Hermanfrid, Kiii^ 
of the Thuringians; from which it appears, Chat 
drefled or accoutred horfes were prefented ; and, 
in Locceniusj there are other examples to the fam^ 
purpofe. Antiq. Sueogotb. lib. 2. Among the Irifli, 
a war horfe and a fpear were conjugal prefent^, 
till a late sera. ' Ejufmodi quidpiam,' fays Sir 
Henry Spelman^ in allufion to the paflage quoted 
from Tacitus, * apud Germanorum nepotes Hi- 
' bernicQS ipfimet aliquando deprehendimus. E^ 

* quum fcilicel mUitarem cum framea inter jugalia 

* munera folennius fuifle, fed a patre fponfae do- 

* natum. Addebant autem Hiberni cytharum, 

* ut blandioris fortunae folatium. " We ourfelves 
" find fomething of this kind, fometimes among 
** the Irilh the defcendants of the Germans, A-» 
** mong other nuptial prefents, a war horfe and a 
" fpear were, ufually, given by the father of the 
" bride. The Irifti likewife added a harp, as the 
** amufement of a milder deftiny." Glojf.p, 174. 

In the American marriages, an interchange of 
prefents was alfo ai^ eflential circumftance, and 

gave^ 
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gave them a fandioti and validity. * Le marriage 

* n'eft pas plutot refolu que le parentes de Tcpou^f 

* cnvoyent un prefent dans le cabane de Tepoufe* 

* Ce prefent confifte en des colliers de porcelaine^ 
*. des pellcteries, .quelques couvertures des four- 

* rure, et d'autres meubles fl'ufagc, qui vont aux 

* parens de la fiUe, i laquelle on ne demande point 

* de dot ; mais feulement qu'elle veuille accepter 

* Tepoux qu'on lui ofFre. Ces fortes des prefens 

* ne fc font pas feulement une fois, il s'cn fait un 

* efpece d'alternative entre les deux cabanes des 

* futurs epdux, laquelle a fes loix prefcrites par la 

* coutume ; mais, des que les prefens font accept 

* t^s, le marriage eft cenftf, conclu, et le contrat 

* pafle/ " The marriage is no fooner refolved up- 
^^ on^ than the parents of the bridegroom fend a 
*' prefent to the cabbin of the bride* This prefent 
** ufually confifts of necklaces of porcellaine, fldns, 
" fome robes of fur, and other moveables in dom- 
*' mon ufe. The parents go to the parents of the 
" girl, from whom they do not alk any portion; but 
" only that Ihe would accept as her fpoufe him 
" whom they offer to her. Thefe forts of prefents arc 
^* not made once only, they make a kind of con- 
" tinned mtcrcourfe between the two cabbins of 
*-* the future couple, which has its laws prefcribed 
" by cuftom: but the prefents once accepted, the ^ 
" marriage is deemed concluded, and the contract 
*' paffed." Lajkau^ torn. i.p. 565. 

From the words of Tacitus, it appears, that a- 

mong the Germans the confent of the parents or 

relations was particularly neceflary in the con- 

I .trading 
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tra^ng of marriages ; and this is ftill more obvi- 
ous from the laws of the barbarians, after they 
had made conquefts. LL. Wifigotb^ lib. 3. tit. 2. 4. 8. 
LL^ Saxon, tit. 16. LL. Frifionum^ tit. 9. The rea- 
ibn was, ihat the young men and the young women 
might not, through paffion, marry into families 
hoftile to their own. In a ftate of fociety which 
is confined, and where government is imperfeft, 
.diviiions and animofities among chiefs are fre- 
quent, and carried to extremity. It is ufeful to 
remark, that the neccffity of this confent, and 
the iimilar diforder of die feudal maniieps, afcer- 
taiaed ibe incident ef marriage ; in confequence of 
which, the wards of a fuperior could not marry 
without his approbation. This incident^ which 
was to grow fo important, is to be traced back to 
the woods of Germany. Hifl. Dijfert. concerning 
the Antiq.oftbe Englifh Conjtitution^ part 2. 
[33 ^ ^®^ ^ mulier extra virtutum cogitatio- 

• nes, extraque belbrum cafus putet, ipfis incipi- 

• entis matrimonii aufpiciis admonetur, venire fe 

• laborum periculorumque fociam^ idem in pace 
' idem in hello paflyram aufuramque-; hoc junfti 
^ bovps, hoc paratus' equus, hoc data arma 
Vdenuntiant. Sic vivepdum, fie pereundum.' 
" That the woman may not think herfelf excufed 
" from exerrions of fortitude, or exempt from the 
** cafualties of war, fhe is admonifhed by the very 
^* ceremonial of her marriage, that ihe cornes to 
" her hufband as a partner in toils and dangers.; 
'^* an equal both to fuffer and to dare, in peace 
'*\and in year: this is indicated by the yoked oxen 
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" the harneffed fteed, the offered arms. Thus fhc 
*^' is to live ; thus to die." Tacit, de Mor. Germ, 
c. 18. 

The matrimonial gifts among the favages of 
America, exprefled, in. like manner, the labour 
to which the women were to fubmit, and were 
doubtlefs to be underftood in the fame light, as 
indications of equality, and expreffions of refpeft. 
Yet Charlevoix affeds to confider them rather as 
marks pf flavery, than as teftimonies of friendfhip. 
Journal Hi ft. let. 19. Of this author, it is to be 
wifhed, that he had given his fads without rea- 
foning upon them ; or, that he had endeavoured 
to be confiftent with himfelf ; for, in other parts 
of his writings, we are led to conceive a high opi- 
nion of the Hate of the American women. My 
Lord Kaims and Mr. Millar feem, in the prefenit 
cafe, to have eftimated too highly his opinion. 
And I am fenfible that Dr. Robertfon has fub- 
fcribed to their fentiments. l^hey join, in confi- 
dering the prefents to the women as charadkeriftic 
of the meannefs of their condition, and of their be- 
ing the flaves of the men. They conned flavery 
with labour and bufinefs, without refleding, that 
cafe and luxury cannot poflibly belong to women 
in barbarous times, and that, in all times, the 
men and women are to be judged of by different 
ftandards. The warrior does not apply the fame 
rules to his fgn and his daughter, and does not 
fancy that they are to ftiine alike in feats of arms. 
Valour he accounts the chief quality of the form- 
er : In the latter, he requires fomething more of 

gentlenefs^ 
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gentlenefs, and a ikill in domeftic afikirs. Of this 
there is a very ftrong and apt illuflration in Mr. 
Adair^ with which I will conclude this note. 
• The American Indians lay their male children 

* on the Ikins of panthers, on account of the com- 

* municative principle, which they reckon all na- 

* ture is poflefled of, in conveying qualities accord- 

* ing to the regimen followed ; and, as the pan- 

* ther is endowed with many qualities beyond any 

* of his fellow animals in the American woods, as 

* fmelling, ftrength, cunning, and a prodigious 

* fpring, they reckon fuch a bed is the firft rudi- 

* ments of war. But, it is worthy of notice, that 

* they change the regimen of nurturing their 

* young females : Thefe they lay on the Ikins of 

* fawns, or buffalo*calves, becaufe they ^^ Jhy 

* and timorous ; and, if the mother be indifpofed 

* by ficknefs, her neareft female relation fuckles 

* the child, but only till fhe recovers.' Hift of tbe 
American Indians^ p. ^21. 

I enter not into the difpute, whether there be 
panthers in America, or whether this name is on- 
ly given to diftinguifti animals which refemble 
them. In either cafe, my argument is fafe, and 
to the point. 

[4] * Pugiiatum in obfidentis; et ereptus Se- 

* geftes, magna cum propinquorum et clientum 

* manu. Inerant^^ma^ nobiles ; inter quas ux- 

* or Arminii eademque filia Segeftis, mariti magis 
' quam parentis animo, neque vida in lachrymas, 

* neque voce fupplex, compreffis intra finum ma- 
' nibus, gravidum uterum intuens 

X ij • * Arminium 
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i' Arminium fuper iniitam violentiam rapta voMt^ 
*" fubjedlus fervitio uxoris uterus, vecordem age-- 

* bant ; volitabatque per Cherufcos arma in Se- 

* geftem, arma in Caefarem pofcens.' ** There 
" was a battle with the befieged ; and Segeftes; 
*' with a large body of his followers and relations, 
" was taken prifoner,. There' were fome noble 
*' women, and among thefe, one, the wife of Ar- 
" minius and the daughter of Segeftes-^ A wc^ 
" man of the fpirit, rather of her hu(band, than 
" of her father^ Though captive, Ihe neither 
*' fli-ed a tear^ nor offered a fupplication : bat 
^' prefling her hands on her bofom, ibe fixed her 
" eyes on the ground.* .... Thefeizule 
" of his wife, and her fubjedion to foreign fervi- 
" tude, tranfported th^ frantic Arminius beyond 
" his ufual rage. He flew through the Cherufci, 
*' calling them to arms, for Segeftes and for Cae- 
^' for." Tacit. Annal. lib. i. c. 57. ^. 

tsi ^ Seyera illic matrimonia. . • ^ Paii-^ 
^ ciflin^a in tarn numerofii gen^e aduUeria^ quo- 

* rum poena praefens et maritis permifla. Accifo 

* crinibus, nudatam coram propinquis expellit 

* domo maritife, ac per omncm vicum verbere 
w* agit.' " Marriages are obferved with feverity 

" . . i Adultery is extrehiely rare among fa 
V numerous a people. Its punifhment is inftant, 
" and at the pleafure of the hufband. He cuts' 
*' off the hair of the offender, ftrips her, and in 
" prefence of her relations expels her from his 

' " houfe^ 
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^ hoiife, and purfues her witUftripe? through iht 
^ whole village." Tacii. de Mor. Germ. c. i8. 19* 

The power of the buftiand to puniih the adid- 
teiy of the wife continued king during the middle 
ages. LL. Wijigoiby Jib. 3. ti$. 4. /. 3. 4. LL. Bur^ 
jfund. tit. 68. 1.1. It feems natural in a flate of 
ibcietj, before the jurifdi£tion of.the magiilrate ia 
fully acknowledged ; and it is to be found ac- 
cordinglj among the Americans and other na- 
tions. Lqfitau^tom.i.p. $^%. Europ.Settlem.vol.1. 
p. 180. 

It is likewife to be obferved, that the fame 
mode of punifhment prevailed long. * Adulterit 

* poena, fays Lindenhrogius^ decalvari et fuflan 

* per vicos vicinantes.' " The punifhment of a- 
** dultery is to have the hair cut off, and be beat- 
" en through the neighbouring villages." Ghjf^ 
p. 1349. See farther ZL. Longobard^ lib. i. tit. i*j. 
L 5. When the magiftrate came to punifh this 
delinquence, and, when the women, growing 
more detached from bufinefs, confidered them- 
felves as objefts of luxury and pleafure, the crime 
ef adultery appeared lefs heinous and oSenfive ; 
and a ieparation or 'divorce, with the infamy of 
incontinence, became the punifhment of an adul- 
terefs. 

From the affembled relations of the cvdprit, of 
whom Tacitus fpeaks, it is to be imagined, that, 
in conjundtion with the hufbanfi, they conflituted 
a .court, and fat upon her in judgments Coram 
propinquis gxpellit domo maritus. Before the jurif- 
diciion of the magiftrate is fully underftood and 

unfolded. 
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unfolded, it appeaw, that a kind of dotneftic tri- 
bunal exercifes authority, and forms a ftcp in the 
progrefs of civil and criminal jurifdidion. This, 
in fact, we know to have been the cafe among 
the Romans, Dion. Halicarn. Antiq. Rom, lib. a. 
[6] * Publicatae ^udicitiae nulla venia : Non 

* forma, non aetate, non opibus maritum invenc- 

* rit- Nemo enim illic vitia ridet : Nee corrum* 

* pere et corrumpi feculum vocatur/ " Nor is any 
** indulgence fliewn to a proftitute. Neither beau- 
" ty, youth, nor riches, can obtain her a huiband : 
** for none there looks on vice with a fmile, nor 
" calls mutual feduftion the way of the world/* 
Tacit, de Mon Germ. c. ip, 

Taciim, in this paflage, as well as in many other 
places of his fentimental and incomparable trea- 
tife, glances at the depraved manners of the Ro- 
mans. The expreflion non opibus^ of which I have 
made no ufe in the text, applies not tO' the Ger- 
man tribes who inhabited the inland country, *but 
to thofe who bordered on the territories of the 
Romans- 

Tlie fame attentions to chaftity, fo beautifully 
defcribed by the Roman hiftorian, prevailed a- 
mong the Americans. * lis attribuent a la virgi- 

* nite et a la chaftite certaines qualites et vertus 

* particulieres/ " They afcribe to virginity and 
" chaftity certain qualities, and peculiar virtues.*' 
Lqfiiau^ torn, i» p. 339. Thus it is in all rude na- 
tions ; and, I believe, it will be found, on exami- 
nation, that thofe circumftances of immodefty a- 
mong them, which oppofe this way of thinking, 

have 
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have their rife in the weakneiles of \fuperftition, 
and in the abufes of the priefthood. 

Nature adorns and protedls the female fex with 
modefty. And, it is a moft decifive proof of the 
refpe6l paid to women, that, inalmoil all nations, 
the inftitution of marriage is connedled with ufages, 
i¥faich are contrived to favour and encourage theiv 
referv.e and chaftity. It is the male always who 
folicits ; and, in fome dates, a kind of violence 
was employed to fupport and fuccuur the modefty 
of the bride. It feems to have been tbus in early 
times among the Romans, and it was obvioufly 
fo among the Spartans. In the former cafe, the 
bride appears to have been carried forcibly from 
the lap of her mother ; in the latter, the affair 
aiiumed the femblance of a rape. Fejlus^ Cattd^ 
lusj Plutarch in Fit. Lycurg. et ^aeji. Rom* The 
virgin and her relations, no doubt, underftood pre* 
yioufly the tranfadtion, and expedled this violence. 
But it was a compliment to her thus to give ah 
air of conftraint to her confent, to relieve her em- 
barrafHnent and diftrefs, her emotion of fear and 
hope, anxiety and tendernefs. 

It was with a fimilar view that the Romans 
condu£led a bride to the houfe of her hufband, 
with her head covered. And the Germanic na- 
tions paid alfo this mark of refpeft to the modefty 
of their women, after they had made conquefts. 
Compare Apul. Metam, lib. 4. Tacit. jitmaL lib. 15. 
c. 37. And the laws of the barbarians de conju-^ 
ioli velatione. 

Thefe circumftances, and thofe which I former- 
l I7 
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1^ remarked, with others not lefs exprcffivc of 
the early importance of women, that I am pre- 
fently to mention, feem to have eicaped my 
Lord Kaims and Mr. Millar ; and I beg it to be 
underft^od, that I oppofe thus frequently their 
opinions from no captiouihefs of temper, but, be- 
caufe, if they are juft, mine muft be ill founded 
4ind improper. 

[7] * Sera juvemim venus ; eoque inexhaufta 

* pubertas ; nee virgines feftinantur ; eadem ju- 

* venta, fimilis proceritas : Pares validiqee mif- 
'^<:entur5 ae robora parentum Hberi referunt. 

* , . ^ . Quanto plus propinquorum, quo 

* major adfinium numeras, tanto gratiofior fenec- 

* tus : Nee ulla wbitatis pretia. . . . Nu- 
"^ merum Kberorum finire, aut quemquam ex ag- 

* natis, necare, flagitium habetur/ " The youths 
•** partake late of venereal pleafures ; and hence 
** pafs the age of puberty unexhaufted : Nor are 
^* the virgins hurried forward ; the fame maturi- 
** ty, the fame full growth, is required : The 
** fcxes unite equally matched, and robuft ; and 
" the children inherit the vigour of their parent*. 
**..•.. The more numerous are a man's re- 
^* lations and kinfmen, the more comfortable is 
^* his old age ; nor is it any advantage to be 
^* childlefs. • • . • . To limit tie increafe of 
** children, or to put to death any of the huf- 
^* band's blood, is accounted infamous.'* Tacit, de 
Mor, Germ. c. 19. 20. 

[8] * Sua quemque mater uberibus alit, nee aiir 
^ <:iUis, ac nutricibus delegantur,' " Children are 

" jTuckJeKj 
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^ fuckled by their own mothers nor are they in- 
*^ trufted to nurfes or female fervants." Tack^ df 
Mor. Germ. c. 2o. This alfo is the pradlice in A^ 
merica and in all rude communities. ' Les fau«- 
*vagefles n'ont garde de donner leur enfans a 
' d'aujtfes pour les nourrin £lles croiroicnt fe de^ 

* pouiller de T affe^on de mere, et elles font dans 

* une furprife extreme de voir qu'il y ait des na- 

* tions au mondc, ou cette ufage foit recvii et eta- 
*bli/ " The female favages never give their 
** children to be nurfed by another. They would 
" think that they divefted themfelves of the af- 
" fedion of a mother ; and they are very much 
^ furprifed to learn that there are nations in the 
" world where that pradice has been received an4 
" eftablifhed." LafiSan^ torn. i.p. 593* The Ror 
man virtue was at an end, fays the author of the 
dialogue concerning orators, when the women 
gave their children to be fuckled and educated by 
Gre^k nurfes and flaves. Cap. 29. In France, till 
the age of Charles V. princeflcs, and ladies of high 
rank, continued to fuckle and educate their chil-r 
dren. Mezeray in BidteeVs tranflatton^ p. 388. 

[9] A very ingenious writer hgs obfcrvcd, that, 
before marriage is known as a regular inftitution, 
the intereft qf the mother muft be great ; children 
being then, in a particular manner, under her 
jurifdidlion, and having no connexion, or a diftant 
one, with the father. His obfcrvation is not to 
be controverted ; and, accordingly, he mention* 
the circumftan^e, as an exception to his theory. 
frof. Millar concern, the BiJHnc. of Ranks ^ ch. i . § 2. 

Aa It 



i I 



286 



A VIEW OF SOCIETY 



It is obvious, /that the refpeft which the chil- 
dren pay to the mother in this fituation, raifes the 
importance of the fex ; and it is worthy of notice, 
that, after marriage is known as ^n inftitution, 
and the hufband and wife Uve together in the fame 
cabbin, the influence of the mother is by no means 
diminifhed. For, though the father then acquires 
authority, the more amiable and winning atten- 
tions of the mother preierve and continue her con- 
fideration ; and the military purfuits of the former 
calling him abroad, and employing his thoughts, 
leave to her the talk of educating their offspring. 
Thus, among the Gauls and Germans, it was not 
till children attained a certain age, that they da- 
red publicly to approach their fathers. $eii: 1. 
Note 3. * Lfs enfans,' fays Charlevoix of the Ajiie- 
ricans, * n'appartiennent qu* a la mere, et ne re- 
^ connoiflent qu' elles. Le pere eft toujours com- 

* me etranger par rapport k eux.' ** The chil- 
** dren only belopg to the mother, and acknow- 
** ledge none but her. The father is always as a 
** ftranger with regard to them." Joum. Hijl. 
let. 19. It is oqr nature to be more attached ta 
what is lovely and gentle, than to what is ftern 
and venerable. It is * the foft greeu of the foul,' 
as an elegant writer exprefles it, * on which the 

* eye delights to reft.* 

[10] ^ Septa pudicitia agunt, nullis fpeftaculo-^ 

* rum illecebris, nullis conviviorum irritationibus 

* corruptae. Litterarum fecreta viri pariter ac fe- 

* minae ignorant/ " They live, therefore, in a 
♦♦ ftate of well-guarded chaftity j corrupted by no 

** f(?4ucin^ 
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^•fcduting fpeftacles, no convivial incitements. 
^ Men and women are alike ignorant of the fe- 
*• cret methods of coHrefponding by letters." 2i- 
wr. de Mor. Germ, c^ 19. 

• That knowledge and letters were incentives to 
corruption, we Kave aifo the opinion bf SaUu/i^ 
who, notwithftanding the freedom of his life, is a 
beautiful declaimer on the fide of morality. It is 
of Sempronia that he thus fpeaks : * Literis Grae« 
' cisxloda : Ffallereet faltare elegantius, quam ne- 

* ceffe eft probae : Multa alia norat, quae inftru- 

* menta luxuriae funt, fed ei cariora femper omnia 

* quam decus et pudicitia fuit/ '' She was (killed 
** in Greek learnings She fung and danced with 
•* greater elegance than was neceflary for a mo- 
" deft wom^n. She poflefled many other accom- 
^ plifhments introductory to voluptuoufnefs ; and 
** nothing gave her lefs concern, than her reputa<* 
" tation* or her chaftity." De Bel Catilin. 

[11] Thefe things, which are curious, are illuf^ 
trated by the foUowing paflage of Tacitus. ' Me* 

* lius quidem adhuc eae civitates, in quibus tan* 

* turn virgines nubunt, et cum fpe votoque uxoris 

* femel tranfigitur. Sic unum accipiunt maritum, 

* quomodo unum corpus, unamque vitam, ne uUa 
' cogitatio ultra, ne longior cupiditas, ne tamquam 
'maritum, fed tamquam matrimonium ament.' 
" Still more exemplary is the pradice of thofe 
^* ftates in which none but virgins marry, and the 
^ expeditions and wiihes of a wife are at once 
•* brought to a period. Thus they take one hut 
** band as one body and one lifef; tbat no thought, 
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" no defire, may rpach beyond him ; and he maj 
•* be loved not only as thehr hufband, but as their 
" marriage." De Mor. Germ. c. ip* 

The matrimonial fyrabols, as was formerly ob- 
ferved, Note 2. confifted chiefly of an interchange 
of arms; but, aniong thofe nations of the barba^ 
rians who, after their conquefts, became accuftom^ 
ed to the manners of the Romans, this ufage fuf- 
fered an early innovation. The fymbols of arm» 
were often negledled for thofe of money. And 
the betrothing ^^r^/^t^/xi et denarium grew to ber 
a fafhion. 

Thus, according to the Salic law, a virgin wafl^ 
married per JbUdum et denarium. * Convenit ut 

* ego te folido et denario fecundum legem Salicant 

* fponfare deberem ; quod ita et feci.' " It is a- 
« greed, that I ought to marry you according ta 
*' the Salic law with a fhiUing and a penny^ and 
•* I have done fo.'* Form„ Solen. 75. ap. Lindertbrogd 
But it was not fo with the widow. The fymbols^^ 
were augmented ; and it is to be conceived, that 
their augmentation expreflcd that of the dower^ 
^ Si quis homo moriens viduamdimiferit^et eamqui^ 
^ in conjugium voluerit accipere, antequam earn 

* accipiat Tunginus aut Centenarius malliun indi-- 
' cent, et in ipfo mallo fcutum habere debent, et 

* tres homines caufas tres demandare ; et tunc ille 
^ qui viduam accipere vultt cuni tribus teftibus qur 

* adprobare debent, tres Jblidos aeque penfantes et 

* denarium habere debet J " If any man dying 
** leaves a widow, and any one wifhes to accept 
f*her in marriage; before he may receive Ijer^ 

% **tte* 
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« the magtftrates * ought to call a head court, 
^ and in the court they ought to have a ihield and 
^ three men to aik three reafons, and then he who 
^ mihes to accept the widow, along with three 
^* witnefleSr who ought to approve, ihould have 
^ three fhiUing& of equal weight and a penny.'' 
Lex. SdL t. 46. c. 1 . The fpiiit of the German man« 
ners qppofing fecond marriageA^ made it necefl^- 
17 to bribe, as it were, the modeily of the widow* 
It deferves remark, that traces of the connec- 
tion of difgrace with fecond marriages, as to the 
women, are to be found in almoft all nations ; and 
this circumftance, fo favourable to the modefty 
of the fexf is a ftriking proof of their eady im- 
portance. There were ages of the Grecian and 
Roman manners when this difgrace prevailed in 
all its force ; and even among races of men the 
moil favage, the immodefty of fecond marriages 
is reprelled by particular ufagea* 

* Chez les habitans des c6tes de Cumana,' fay» 
an ingenious writer, * avant que de brikler le corpes 
' du mari^ on en fepare la t8te ; on la porto^a fa 

* veuve pour que la main pof^ deflus, elle jure 

* de la conferver precieufement, ct dene jamais 
*fe remarier^ Une veuve, chez les Caflfres et le» 
^ Hotentots, chaque fois qu'elle fe remariey eft o^ 
' bligee de fe couper un doigt.' ** Among the in- 
'' habitants of the coaft of Gumana before bum- 
^^ ing the body of the hulband, they feparate the 

" head 

♦ The Latin words arc Tungmus aui Ctntenarius, Of th^fe 
Du Cangc gives a long definition not worth infertioa ia tbia 
place. JVoltf hy $bi Tranflafor^ 
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•* head. They carry it to the widow in ordeif 
** that fhe may put her hand upon it and fwear 
•* to preferve it precioufly and never to re-marry. 
" A widow among the Caffres and Hotentots evc- 
^ ry, time that fhe re-marries is obliged to cut off 
" a finger/* St FoiXjEJlHi/i.fur Paris, torn. s.p.iyj^ 
[12] The king, according to Domefday-book, 
demanded twenty fhillings for the marriage of a^i- 
dow., and ten fhillings for that of a virgin. ' M ulier 
^ accipiens quocunque modo maritum, ^ fi vidua 
^ dabat regi viginti folidos, fi puella decern folidos,* 

• quolibet modo acciperit virum.* ** A woman ac- 
•* cepting a hufbaqd in any way, gave, if a widow, 
** twenty fhillings to the king, and if a virgin ten 
•* fhillings." Domefd. tit. Scropejberie^ ap. Spelman^ 
voc. Maritagium. There is- good evidence, that, 
in feveral cities of Germany, in the middle times 
fijies were paid to the magiflrate on the marriage 
of a widow, Hein. Elem. Jur. Germ. /. i • /. i o . § 222* 

[13] Thus, the ravifhing of a widow was pu- 
nched more feverely than that of a virgin. * Si 

• quis virginem rapuerit contra ipfius voluntatem 

• et parent um ejus, cum. xl. fol. componat, et a- 

• lios xl. cogatur in fifco. Si B,\itcmvidttam rapuerit 

• quae coa6la ex tedlo cgreditur orphanorum, et 

• pro penuriae rebus, cum Ixxx. fol. componat, 

• et Ix. cogatur in fifco.' " If any one fhall de- 
^* flower a virgin againft the inclination of her pa- 
" rents and herfelf, he may compound for forty 
"fhillings, and forty additional mull be paid to 
•' the Fife. But if he deflowers a widow, who 
^ bas been forced againll her inclination, he fhall* 

on 
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." on account of her orphans, and her poverty, 
" compound for eightj fhilKngs, and fixtj to the 
** Fife," LL. Baivvar. tit. 7. /. 6. j. 

By the way, this early fcvcrity agauift rapes, is 
a ftrong confirmation of my general argument, and 
is diredt againft the opinions of my Lord Kaims 
and Mr. Millar. The reputation of females fuf- 
fering, in this way, was forever marked with diC- 
grace. No fuitors were now to court their alli- 
ance. Yet their minds had received no pollution, 
and their innocence could not be impeached. 
Their bodies, however, had been abufed; and 
the lols of value attending this abufe, with the fe- 
vere punilhment of their violators, exprefs clearly 
the high and natural importance of the fex. 

In the Gentoo code, the confideration of the 
fex is alfo illuftrated by laws too explicit to admit 
of doubt or cavil, and flill more fevere» 
. • If a man by force commits adultery with a wo- 
' man of an equal or inferior caft, againft her con- 

* fent, the magiftrate fhall confifcate all his pof- 
' feifions, cut off his penis, and caftrate him, and 
^ caufe him to b^ led round the city, mounted up- 
^ on an afs, 

' If a man, by cunning and deceit, commits 
' adultery with a woman of an equal or inferior 
^ caft, againft her confent, the magiftrate fhall 

* take all his pofleflions, brand him in the fore- 
f head with the mark of the pudendum tnidiebre^ 
,^ and baniih him the kingdom. 

* If a man by violence, or by cunning, or de- 

* qeit, or againft the woman's confent, cqmmits 

•adultery 
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* adultery jvith a woman of a fuperior call, the 

* magiftrate ftall deprive him of Ufe, 

* If a man, either by violence or with her con- 
<fent, commits adultery with an unmarried girl 
^ of a fuperior caft, the magiftrate ihall put him 
^ to death.' Code ofGentoo Lcews^ cb. 19. 

[14] * Singulis uxortbus contenti funt, e^cceptis 
' admodum paucis, qui non libidine, fed ob nobi- 

* htatem, plurimis nuptiis ambiuntur/ " They 
" are contented with a fingle wife, a very few ex. 
•^ cepted, wjio pradtife polygamy, pot from in- 
*^ continence, but on account of their rank, being 
" folicited to numerous marriages.*' ^acit.de^^^ 
Germ. r. 18. 

This, fays A&ntefquieu^ explains the reafon why 
the kings of the firft race had fo great a number 
of wives. Thefe marriages were lefs a proof of 
incontinence, than a confequence of dignity; and 
it would have wounded them, in a tender point, 
to have deprived them of fuch a prerogative. This, 
continues he, explains, likewife, thp reafon why 
the example of our kings was not followed by 
their fubjedls. Vejprit des Loix^ Hv. t8. c. 25. * 

I know that my Lord Kaims has fpoken of the 
polygamy of the Germanic natiops ; but the au-^ 
thority to which he appeals in.proof of his notion, 
is the paflkge now cited from Tacitus, which i^ 
moft dire6tly againft him. Skevcbes^ vol. i.p. 19a 
And-indeed he has remarked, in another portion 
of his work, * That polygamy was never known 

* among the northern nations of Europe.' Pol. i. 
p. 316. I am at a lois to reconcile thefe opini- 

onSf 
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on$ ; and this ingenious author appears to have for- 
gotten, that, in the ftates of Germanic and Gothic 
origin, there were even fevere laws againft polyga- 
my. LL* Congob. /. 2. M3. /. i . 3. 5, LL. Wifig. l. 3. 

The plurality of wives is a confequence of lux- 
ury and pride, and does not uniformly diftinguilh 
rude times, even in climates which encourage and 
iofpirit the paflions* In general, one man is then 
conneded with one woman, and fatisfied with 
her ; and it is a proof of the antiquity of mono- 
gamy, that, when a plurality of wives is uniformly 
indulged, which happens not till the ages of pro- 
perty, there is always one of thefe who feoms 
more peculiarly the wife; the reft appearing only 
as fo many concuhines. 

The appetite for the fex, it is to be obferved, 
is not nearly fo ftrong in rude, as in cultivated 
times. Hardfliip and fatigue; the great enemies 
of inordinate love, wafte the barbarian. * II eft d^ 

* I'ancien ufage, fays LajkaUy * parmi la plApart des 

* nations fauvages^ de pafTer la premiere annee, a- 
^ pres le marriage contradte, fans la confommer^ 
^ . . . . £t quoique les epoux pafTent la nuit en« 

* femble, c'eft fans prejudice de cet ancien ufage.* 
" Among the greateft part of favage nations, there 
'' is an ancient cuftom, that they pafs the firft year 

^ after marriage without confuinmating it 

^^ And although the married couple pafs the nighty 
" together, it is without prejudice to that ancient 
" ufage." Home i. p. 575. Eafe and good living, 
on the contrary, flatter the fenfes in the ages of 
property. And, an abftinence of this fort would, 

B b doubtlefs. 
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doubtlefs, furprife very much the raoft timid and 
the moft delicate of our virgins. 

[15] The fortunate marriages of the relations^ 
of Dumnorix, are faid, by Oaefar^ to have confti- 
tuted a great proportion of his power. Be BeU. 
Gall. lib. I.e. 1%. In the fame author, there is 
the following notice concerning the wives of Ari- 
oviftus. • Duae fuerunt Ariovifti uxores, una 

• Sueca natione, quam domura fecum adduxerat j 

• altera Norica, regis Vocionis foror, quam in Gal- 

• lia duxerat, a fratre miflam.' ** Arioviftus had 
** two wives, one of the Suevic nation, whom he 
•* had brought with him from home, and the o- 
'* ther of the Noricans, the lifter of their king Vo- 
" cion, whrnn he had married in Gaul, being fent 
" him by her brother." Be Bell. Gall. lib. i.e. 53. 

Taeitus fays exprefsly, that deliberations on the 
fubjed of marriage were frequent in the councils 
of a XJerman ftate. De Mor. Germ. r. 22. And, 
in that Angular work, the Atalantka of Rudbeck^ 
there is this paffiige. * In conciliis Upfalenfibus 

• decretum fuit, ut Olaus Rex Sueoniae filiam fu- 

• am in matrimpnio daret Olao Regi Norvagiae.' 
** In the council at Upfal it was determined, that 
" Olaus, king of Sweden, fhould give his daughter 
•* in marriage to Olaus king of Norway." jP. 214^ 

.[16] After the introduftion of Chriftianity, a 
multitude af laws were enaded againft inceftuous 
marriages ; and thefe prove, that little delicacy 
was previoufly paid to relation or defcent. * Ux- 

• orem habere non liceat focrum, nurum, privig- 

• nai% novercam, filiam fratris, filiam fororis, fra- 

* tris 
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* tris uxorem, uxoris fororem : Filii fratrum, filii 

* fbrortim, inter fe nulk praefumptione jungantur.* 
^ It is unlawful to have as a wife, a mother-in- 
^ law, a daughter*in-laW| a ftep-mother, the 
** daughter of a brother or a fitter, the wife of a 
•• brother, or the fitter of a wife. The children 
♦* of brothers, and the children of fitters, can be 
** united on no pretence whatever.'* LL. Baivvar. 
tit. 6. h I. See alfo LL. Longobard. lib. 2. tit. 8. 
LL. Alaman. tit. 39. LL. S^. tit. 14. /. 16. 

In Scotland, about the year 1093, * it was not" 

* uncommon/ fays my Lord Hailes^ * for a man to 

* marry his ftep-mother, or the widow of his bro- 

* ther.' The learned and ingenious author adds, 

* I prefume that this was not owing to vague luft, 

* but to avarice ; for it relieved the heir of a join- 

* ture.' Annals of Scot. vol. i.p. 39. The obferva- 
tion is acute ; but I am afraid that, though in 
fome inftances it might be juft, it will not vindi- 
cate the .Scots from the groflhefs and indecency 
which the prevalence of the cuftom fixes upon 
them. Even in France, at a later period, an. 
1454, the Count D'Armagnac married publicly 
his own fitter. St Foix^ Ejf. Hiji. vol. 5. p. 130. The 
ftrange liberties taken by ancient nations are fuffi- 
ciently known. A Ferfian adted in conformity to 
the laws, and to juttice, whw he married his mo- 
ther ; and an Egyptian when he married his fitter. 

In times of refinement and delicacy, virtue takes 
the alarm, even at the recital of fuch fafts ; but 
the philofopher, ttruck with their univerfality o- 
ver all focieties, however diftant and diftind, is 

Bbij difpofed 
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difpofed to inquire. Where it is that mlu 
placed her barriers ; and what, on this he 
the codes of nations, is to be eicplained by i 
kvv, and what by a policy civil and rcli 
The topic is fall of c uriofi ty^ but not for tl 
fcnt purpofe* 

CHAP, IL 

SECT, L 

[i] X HE total change produced in the cd 
of Europe^ by the fettlements of the ba 
nations, is afcribed by many writers, and 
Robertfon in particular, to the deftiufli 
lence with which they carried on their coi 
and to the havock which they made from 
tremity of this quarter of the globe to th< 
Miftory of Clmrles V. vol. i. p, ii- 19 7, 19 
It is to be remembered, notwithflandic 
tbe conquerors incorporated themfelves^ 
provinces, with the vanquilbed ; that n 
the havock and violence {0 pompoufly d( 
by ancient hiftoriaiis, is to be referred to t 
they carried on among themfelves ; an 
where havock and violence were leaft 
the change produced was, with the excep 
a few circumtlances, as general and com) 
where they were experienced in the greai 
gree- Thus, chivalry and the feudal inft 
prevailed, in every Hep of their progrefs, 
ry country of Europe. 
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i(st In illuftration, indeed , of his opinion, Bn Ro- 

is! bertfon has faid, that where havock prevailed in 

Ik no great degree, as in England, on the NormaQ 

lii inyaiion, the ancient inhabitants retained their 

fir: own manners. It is certainly very true, that the 

Anglo-Saxons retained their own manners. This, 

however, was no efTed of the caufe he has men-* 

tioned. The Norman revolution was not a con- 

queft *. A vidlory was obtained by Duke William 

over Harold and his followers; but no vidory was 

[ obtained over the people of England. And, even 

oq| on the hypothefis that the Duke of Normandy had 

^ conquered England, his illuflration is without force. 

li' For the manners and policy of the Normans were 

f(i the fame with thofe of the Anglo-Saxons ; with 

J^ this difference, that the former were, in fome mea- 

fl^l fure, a more improved people. 

^ The completenefs of the revolution confequent 

I on the fettlements of the barbadians, is chiefly to 

J be afcribed, as I obferve in the text, to the immenfe 

difference of manners in the conquerors and the 

conquered. The former were in a condition of 

growing civility ; the latter in a ftate of hopelefs 

corruption. The German was approaching to 

perfeftion : The Roman had been declining from 

it. They mutually defpifed one another, and 

were urged on in different diredUons. The former, 

therefore, yielding to, and governed by the man* 

ners to which he had been accuftomed, became 

neceflarily the founder of new and peculiar efta- 

blifhments. 

* See a Difcourfe prefixed to Dr«^ SuUivan^s LeAures. 
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[2] * Agri pro numero cultorum ab unvuerfis 
*' per vices occupantur, quos mox inter £e fecun* 
\ dum dignationem partiuntun Facilitatem par-> 

* dendi camporum fpatia praeftant. Arva per an* 
^ DOS mutant, et fupereil ager/ ^' The lands are 
'* occupied by turns, in allotments proportional 
^^ to the number of cultivators ; and are after- 
^ Mvards parcelled out among the individuals of 
^ the diftrid, in fiiares, according to the rank and 
•* condition of each pcrfon. The, wide extent of 
^^ plain facilitates this partition. The arable lands 
•* are annually changed, and a part left fallow.** 
Tacit, de Mor. Germ. c. 26. 

This interefling information is well illuftrated 
in the following relation from CVi^r. * Suevo- 
' rum gens eft longe maxima et bellicofifiima Ger< 

* manc»xim omnium. li centum pagos habere di- 
^ cuntur ; ex quibus quotannis fingula millia ar* 

* matorum, bellandi caufa, fuis ex finibus eda- 
^ cunt. Reliqui domi manent : Fro fe atque il^ 

* lis colunt* Hi rurfus invicem anno poflE in ar* 

* mis funt : lUi domi remanent. Sic neque agri- 

* cultura, neque ratio, neque ufus belli intermit- 

* titur : Sed privati ac feparati agri apud eos nihil 

* eft : Neque longius anno remanere uno in loco 

* incolendi caufa licet ; neque multum frumento, 

* fed maximam partem lade atque pecore vivunt, 

* multumque funt in venationibus." " The Sue- 
•* vi are by far the greateft and moft warlike of 
** the German nations. They are faid to confift 
" of an hundred cantons ; from which they draw 
•* out every year as many thoufands of armed 

2 ** men. 
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" men, for the fake of making war beyond their 
" territories. The reft remain at home, and cul- 
" tivate for the others and themfclves. Thefe a- 
" gain are, in their turn, in arms next year, and 
** the former ftay at home. Thus neither agri- 
•* culture, nor the difcipline and praftice of war 
** are intermitted ; hut there is no private and fe- 
** parate property of land among them : Nor i$ 
" it lawful fpr them to continue longer than one 
" year on the fame fpot, on account of cultiva- 
tion. They fubfift little upon corn ; but chief- 
" ly upon milk and the flefti of their flocks ; and 
** much upon the chafe.'* i><? Bell. GalL lib. 4. r. i. 
[3] From fome remarkable paflages in Tacitus^ 
it is to be gathered, that, even in his age, the 
Germans were beginning to have an idea of ^r/- 
vate property in land. This improvenaent would 
probably take place among the princes or chiefs, 
and in thofe diftrids which joined to the Roman 
frontiers ; and it is to be conceived, that the por- 
tions of ground firft appropriated, would be thofe 
around the cabbins or huts of individuals. For 
each hut was furrounded with an enclofure. And 
it was doubtlefs out of this enclofure that the .Ger- 
man Have, being afligned land by his mafter, 
paid, in return^ like a tenant, a proportion of 
com, cattle, or cloth. * Ceteris fervis, non in 

* noftrum morem defcriptis per familiam minifle- 

* riis utuntur. Suam quifque fedem, fuos pena- 

* tes ragit. Frumenti modum dominus^ out pecoris^ 

* aut vejlisj ut colono injungh : Et fervus baSlenus 

* paret.^ ** The reft of their flaves have not, like 

" ours. 
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" ours, particular employments in the family at- 
•* lotted them. Each is the matter of a habita- 
" tion and houfehold of his own. The lord re- 
" quires from him a certain quantity of grain, 
" cattle, or cloth, as from a tenant ; and fo far 
" only the fubjedion of the flave extends." Ta- 
cit, de Mon Germ. c. 25. This appropriation of 
land, and exertion over it, would fpread by de- 
grees, and enlarge the notions of property. 

In fad, it would feem, that this condud was 
obferved after the German conquefts j and that 
the German enclofure^ or the lands of the houfe^ 
and the affignment of them to flaves or fervants, 
were ufual. A proprietor or noble retained, to 
be cultivated by his fervants, for domeftic ufe 
and hofpitality, the land Which was inter furtem^ 
or within view of the houfe or hall. What was 
out of the view of the houfe or hall, was given 
out in tenancy. Hence, among the Anglo-Sax- 
ons, the difthidlion of inland and outland. The 
inland, was the land inter curtem^ or the land of 
the houfe : The outland, was the land out of the 
view of the houfe*. Brithic, the rich Anglo- 
Saxon, 



* ^ Inlandy et Inlandum. Terra dominicalis, pars manerii 
^ dominica. Vox Saxonum, terrain interiorem fignificans, 
' nam quae cdlonis et tenentibus concedatur, utland dida fa* 
' it, hoc eft terra exterior^ hodle tenen^entalis** ^^ The lands 
^ belonging to the lord, a part of the lord^s manor. This is 
^' a Saxon word, fignifying the interior grounds, for what it 
'^ granted to fervants and tenants was caUed outland \ that is, 
^^ the exterior land} at this daj, land in tenement**' Sfebnam^ 
Glojlf. 316. 
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^xoA, had inland and outland, and difpofed of 
them, in his willj to different perfons *. 

What is worthy of obfervation, the method of ' 
paying in kind^ pradlifed in Germanyj and men- 
tioned by Tacitus, continued alfo in the fettlements 
of the barbarians, and even after they had become 
acquainted with coinage. Thus, in eftates which 
had been long in any family, there were payments 
in poultry, and in neceffaries for the houfe. Du 
Gay\ge Gloff. vcc. (joUinagium et Henedpeny. At 
this hour^ both in England and Scotland, there 
are relics of this ufage* 

In England, it was not till the age olF Henry L 
that the rents dufe to the crown were paid in mo- 
ney. . * In the early days/ fays Madox^ * next 
'* after the Norman conqueft, (if we are rightly 
^ informed), there was veiy little money, in fpe^ 

* ci?, in the realm; Then the tenants of knights 
^ fees anfwered to their lords by military fervices; 

* mid the tenants in focage lands and demeanes 
^ (in great meafure) by work and provifions* 

* The ingeniouis author of the Dialbguie concerii- 

* ing the Exchequer tells us^ that, from the time 
' of the Norman conqueft, till the reign of King 
^ Henry I. the rents or farms dufe to the king were 

* wont to be rendered in provijions and necejffarie^ 

Qi * foif 

* LambaH, Perambulation of Kent. * Lcgo^* fays Bris. 
thic^ *' terras dominicales Wulfego^ tenementalcs ^Uego.* 
** I grant my dominical lands to Wulfego^ my lands in tene^ 
** mcnt to iklfcgo;' 
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*Jbr bis boufebold* : And that, in King Henry 

* the Firft's time, the fame were changed into mo^ 
« ney. Afterwards, in the fucceeding times, the 

* revenue of the crown was anfwered or paid, 

* chiefly in gold and JUver ; fometimes in palfreys, 

* deftriers, chafcurs, leveriers, hawks, and falcons, 

* (to wit, in faoifes, dogs, and birds of game of 

* divers forts), and in things of other kinds/ 
Hifl. dftbe Exchequer^ vol. i.p. 272^. 

[4] Allodial lands were enjoyed in full property, 
and are therefore oppofed to feudal or beneficiary 
poffeffions, which were received with limitations,^ 
and under the burden of military fervice to the 
granters. 

The Ripuarkns, the Burgundians, and, indeed, 
all the barbaric nations, appear to have had lands 
of partition or allodial property. LL. Ripuar^ 
tit. 56. ^L. AngL et Werin. tit. 6. LL. Baivvar^ 
tit. 7,. c. 1. I. 3. tit. II. c. $4 tit. 17. /. 1. Capit. 
Kar. et Lud. lib. 3, /. 20. Marculpb. Form. 16. 
18. 51. 62. 67. op. Lindenbrog, 

Some 

« ** In the Saxon times of King Ins, the provlfions paid for 
ten hides of land were as foUows : * £x decern hydis, ad nu« 

* triendum, decern dolia mellis, trecenti panes^ duodecim 

* amphorae Wallicae cereviiiae, triginta iimplices, duo aduiti 

* arietes, vel decem vcrveces, decern anferes, viginti gallinae, 

* decem cafei, amphora plena butyro, qninque falmones, vigtn- 
^ ti librae pondo pabuli, et centum anguillae folvantur/ '' From 
*^ ten hides of land there (hall be paid for maintenance, tea 
^' meafures of honey, three hundred loaves of bread, twelve 
^' Welch firkins of ale, two full grown rams, or ten weath- 
*^ ers, ten geefe, twenty hens, ten cfaeefes, a firkia full of 
" butter, ^v^ falmon, twenty pounds weight of fodder, and 
^ an hundred eels.^' XX. Inoi ap. Wilkintj /• %^. 
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^me writers affirm, that the Salic lands were 
lands o£lot orpartUion^ aad yet contend that they 
vierc feudal. This is certainly an abfurdity. It is 
to be <:onfeiIed» notwithftanding, that Du Caiige, 
and many lawyers of great ability, have adopt- 
ed this notion. Diffirt. ly. fur VHiJloire de St. 
Louis^.p. 244. Seldm^ vol 3. p. 1009 *. The au- 
thority againft them is moft exprefs and pointed. 
It is the text itfelf of the Salic law which adually 
treats de aJode^ and refers to no property that wa^ 
not aUodial. LL. Sal. ap. lindenbrog. p. 342^ 
What confounded Du Cange, was the following 
celebrated law of this text. * De terra vero Sali- 

* ca nulla portio hereditatis mtdiefi vemat ; fed 

* ad virUem fexum tota terrae hereditas pcrve- 
^ niat.' ** Of the Sajic land no portion of heri- 
*^ tage can come to a woman ; but the whole he- 
'* ritage of land devolves on the male fex only.'^ 
He knew that women could not, in the com- 
mencemejit of fiefs, pretend to lands which were 
held by a military tenure ; and, a$ they are thus 
barred from the Salic lands, be theiice conceived 
that thefe muil hQ feudal. ^ 

Ccij But 

* Seldcii observes, that f the bcft interpretation of urr^ 

* Sa/ica,, is by our knigbt^s fee^ or land bolden by knight^sfer-r 
' vice.'* I have an infinite veneration for the learning and a* 
bilties of this great man. I cannot, however, but differ from 
him on this occafion. The knigBt^s fie and hnighCs fervice^ 
were late inventions in the hiftory of fiefs, and cannot ht 
carried' back to the early apra of the Salic law. Even if they 
couldy they would fiill be ineffeSual to fupport his conclu* 
£on« 
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But the circumftance of the cxclulion of the 
yromen from the Salic lands is, by no means, to 
be accounted for on feudal -principles. The women 
were excluded from property while the Germans- 
were in their fprefts ; and this law or ufage they 
carried into their conquefts. It is thence that, 
in the lands of lot or partition^ the women, were 
not confidered ; and it is thus, that this difficulty 
in the Salic text is to be explained, without the 
neceflity of conceiving the feudality of the Salic 
lands, in contradiftion to the Salic law. 

Though the barbarians refpcded highly their 
women, the admilfion of them to land was altoge- 
ther a new idea. For if, leaving the Salic law, 
we inquiry into the allodial property, and the al- 
lodial laws of the other tribes. We fliall find, that, 
even in thefe, the women were not admitted to land 
while there exiftcd any male. The ideas of the 
barbarians required to enlarge before this admif- 
iion had place, and before they could fo far vio- 
late their ancient cuftoms. The innovation, as , 
might be expe6ted, was gradual. In the title, ac- 
cordingly, de Alodibus in the Ripuarian text, wc 
read, * Dum virilis fexus extiterit, femina in here- 
* ditatem ayiaticaiix non fuccedat.' *' While the 
** male line, exifts, no woman can fucceed to 
" the inheritance of the family. Lindenhrog. 
p. 460. See alfo LL. Anglor. et Werinor. tit. 6. 
It is, I conceive, by this and fimilar ordinances, 
that the celebrated Salic law, which impofed on 
Du Cange, and on fo many lawyers, is to be in- 
terpreted. Among the Salians and Franks, a3 

well 
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well as among the other barbarous nations, when 
there were no males, the women were admitted 
to the property of the lands ofht ot' partition. 

After having made thefe remarks, it is fit I 
ftiould give fome account of the word AUodium^ 
or Alode ; and a learned judge, who is ftudious 
to cultivate literature in the intervals of bufinefs, 
and who has diftinguifhed himfclf by laborious 
and inftrudive compofitions in an idle and a dii£* 
pated age, has done me the honour to prefent me 
with the following communication on this fubjedl:. 

* AUody in the Latin of the lower ages allodium ; 
^ hence the adjective allodialis ; and hence, from 

* the analogy of language, alhdiaUy, and allodialis 

* ty may be formed. Of Al-^d the French had 

* made Aleud, aleu, 

* As to the etymology of the word, there is a 

* variety of opinions ; for learned men are apt to 
^ rejeft obvious etymologies, and to prefer thofe 

* which are more remote. It would feem to be i 

* a good rule in fuch matters, that '* the etymo^ i 
^* logy which is neareft to the word, is the mod j 
^'probable." ! 

^ Al is totuSy integer, et abfolutus. There is no oc- 
^ cafion for proving this : The fenfe is in daily ufe ! 

* among the northern nations of Europe. Od is ' 
^JlatuSy or, pojfeffio. The Scottifh word had, and ; 
^ the Englifli hold, are derived from this fource, and 

^ the word itfelf is ftill vifible in the Englilh com- 

* pounds, man-hood, Jijier-bood^ maiden-hood^ &c. 

^ The Anglo-Saxon word, correfponding to this, ; 

4 h Hod, Jiatus, ov pojejjio. Thus, AUod, htotus 

# integer 
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' integer et abfolutusJliUus^ or tota Integra et abjohtm 
'pojfejjio. 

* The ctyqjjology of AUod confirms the opinion 

* of Selden and others as to the etymology of fe- 

* od^ in the Latin of the lower ages Feodum^ feu- 

* dum. Fe is heneficium oxjlipendium; Od or Hod^ 

* is Jlatus ; therefore, Feod is Jlatus Jlipendiarius^ 

* or pojfejjio Jiipendiaria. Gdal is Alod inverted, 
^Jlatus integer y or pojfejjto tota et abfoluta. 

* There is no difference between odal and udaL 

* The Scots turned the Norvegian ore^ 2l denomi- 

* nation of weight, into ure^ and, in like manner, 

* they turned odal into udal. If the Norvegian o 

* was pronounced as oe^ the change is fcarcely per- 

* ceptible. After the fame manner the French 

* have turned alod into aleud. 

* It may be objeded, that there are two fylla- 

* bles more in allodial thzn in odal or udal ; and 

* that, although etymologifls often drop. an em- 

* barraffing fyllable or two, yet that fuch liberties 

* are not allowable. The anfwer is obvious. AU 

* hdiai is an adjedive ; and the word fuhjeSt^ or 

* hndy or fomething fimilar, is underftood. But 
' odal or udcd is a fubilantive ; and it is only from 
^ ignorance or mifapprehenfion, that the word is 

* ufed as an adjedive. Thus, in propriety of 

* fpeech, we fay, " The lands in Orkney are to be 
^* confidered zsudal;^\ although in common fpeech, 

* we fay, * The udal lands of Orkney,' and the 
•* udal pojfejjion in Orkney." 

[5] Dr. Robertfon has affirmed, that the barba- 
rians, while in their original feats, were not, in 
t confequence 
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coofequence of the condition of the landed pm- 
perty, brought tinder any pofitive or formal obli^ 
gation to ferve the community* Hifl. of Cbarles 
V. vol. t. p. 213. 

It is obvious, however, that the partition of 
land received by the individual from the tribe, 
fubjeded him to ferve the community. The per* 
fon who did not ferve it had no claim to any par-- 
tition. Ferfons under the military age had no 
partitions, becaufe they could give no fcrvice. 
Perfons, who had attained this age, could give 
fcrvicc, and entitle themfelves to partitions. The 
former were parts of the family^ the latter were 
members of the republic. See Note 2. and com- 
pare it with Tacit, de Mor. Germ. c. 13. Of this 
law of partition, it was even a confequence, that 
the coward was a criminal, becaufe he could give 
no fervice, and was unable to entitle himfelf to a 
fubiiftence or partition. He was therefore deemed 
unworthy of exiftence, and put to death, or ex- 
pelled beyond the frontiers of his nation. Hacit. 
de Mor. Germ. c. 12. 

I have faid, that the lands of lot or partition, 
of which the grant or ufe was the diftindion of 
the free-man and the citizen in the days of Taci-* 
tus, were alfo giveft after the conquefts of the bar- 
barians, under the general obligation of ferving 
the community. And here is my evidence. 

* Quicunque liber homo a comite fuo fuerit ad- 

* monitus, ' aut miniftris ejus, ad patriam defenden* 

* dam^ et ire neglexerit, et exercitus fupervenerit 

* ad iftius regni vaftationem vel contrarietatem, 

I fidelium 
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• fidelium noftrorum capital! fubjaceat fententlaCi' 
•* If any fr6e-man fhall have been fummoned by 
** his lord or by his officers to the defence of hi» 
" country, and hath negleded to go, and an ar- 
** my fhall have come to the oppofition and de- 
" ftrudion of that country^ he fliall be liable to a 
" fentence of death from our faithful fubjeds.'* 
Capitularia apud Baluz. torn. 2. p. 325. 

* Si aliquis in alode fuo quiete vivere voluerit, 

* nuUus ei aliquod impedimentum facere praefu^ 

• mat, ne^ue aliud aliquid ab eo requiratur, nifi 

* folummodo ut ad patriae deferifioTtem pergat. 
*' If any one is difpofed to live in peace upon his 
" own allodial property, no perfon (hall prefume 
" to give him the fmalleft difturbance, nor fliall 
" there any other fervice be required of him un- 
" lefs only that he fliall, haften to the defence of 
" his country 4" Capita Car. Calv. Ibid. p. 264. 

* Et qui ad defenjionem patriae non oceurrerint^ 

• fecundum antiquam confuetudinem et capituloruni 

* eonftitutionem judicentur;* " If any have not 
" come to the defence of their country , they fliall 
" be tried according to the ancient cuftom and 
" the conftitution of the laws." Gapit. Gar. Cali 
tit. 36. c. ^^.Ibid. p. 1^7. 

Heilce it is to be concluded, that the ftipula- 
tion of ferving the community was very ancient ; 
and thus too^ the opinion I maintain, that this o-^ 
bligation was known to tJie old Germans, receives 
a confirmation. In reality, the fenfe of the obli-^ 
gation muft have been ftronger before than ajier 
their conquefts. The citizen of a fmall eommiK 

iiity 
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nity enters with eafe into its views, and is zeal- 
ous to promote them. The arrangements, on the 
contrary, of a great kingdom, are not eafily per* 
ceived. A plain individual does* not know the 
motives and the agents which put every thing in- 
to motion. His attention is more turned from 
the public, and penal regulations are neceflkry to 
prcferve him in his duty. Hiftory confirms this 
remark. For, early after the barbaric conquefts, 
regulations of this kind were made ; and allodial 
proprietors, to avoid ferving the community, de- 
vifed the fraud of affigning their lands to the 
church, and of holding them under its exemp- 
tions and immunities. 

Thofe, it is obfervable, who held poffeffions 
merely allodial^ could only be called out in fo- 
reign wars, and againft the enemies of the ftate. 
As they held of no fuperior or lord, they had no 
concern in private quarrels, and made no part in 
the feudal aflbciation. This circumftance, if judg-^ 
ed by modern ideas, was advantageous. It was, 
in fadl, hqwever, the reverfe, and operated as a 
caufe of the converfion oi aUodium into tenure. 

[6] Monfr. Bigmn^ in his notes to Marculphus, 
•exprefles, with a delicate precifion, the diflinc^ 
tion between allodial lands, or the lands of partis 
tion^ and the lands of the Jifc. • Omnia namque 

* praedia, But propria erant, 2iVLtJifcalia. Propria 

* feu proprietates dicebantur quae nullius juri ob- 

* noxia erant, fed optimo maximo jure poffide- 

* bantur, ideoque ad heredes tranfiebant. Fifca- 

* lia vcro, beneficia five fifci vocabantur, quae a 

D d • rege 
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' rege ut plurimum, pofteaque ab aliis, ita conce^ 

* debantur, ut certis legibus fervitiifque obnoxiar, 

* cum vita accipientis finirentur/ *• Every ac- 
^' quilition of land confifted either of the lands of 
" partition, or of the fife. Thofe were called the 
" lands of partition or of property, which were 
" fubjedl to no vaflalage, but were poflefled by 
^^ the greatefl and mod complete right, and fo 
" palled to heirs. The fifcal lands, therefore, or 
" the beneficiary lands of the fife, as they were 
" called, were thofe granted at firft, for the moil 
" part by the king, but afterwards by others ; 
" and which were liable to certain regulations and 
" fervitudes, and reverted to the granter on the 
** death of the accepter.*' Not. ad Marculpb. ap. 
Baluz. torn. a. p. 875. 

It is even from fifcus that the term Jief was 
formed ; and, though the lands of the Jifc meant 
originally only the benefices granted out by the 
fovereign, they came to exprefs the fubinfeuda^ 
tions of th^ crown-yaflals. Du CangCy voce Fif- 
cus^ Munus Regium. AJJifes et bons ufages du Roy^ 
mime de Jerufalem^ avee des notes par Gajpard 
^aumas de la Tbaumajfiere^ p. 103. 245. 

[7] * Principes jura per pagos vicofque reddunt. 
/ . • . . Infignis nobtlitas aut magna pa- 
' trum merita, principis dignationem etiam ado- 
^ lefcentulis aflignant. Geteris robuftioribus ac- 

* jampridcm probatis aggregantur. . . . 

* Magna comitum aemulatb, quibus primus apud 

* principem fuum locus ; et principum cui pluri- 

* mi et acerrimi comites, Haec dignitas,^ hae vires, 

• magno 
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* magno femperelcftonim juvcnum globocircum- 

* dari, in pace decus, in bello praefidium 

* Cum ventum in aciem, turpe principi virtute vin- 

* ci^ turpe comitatui virtutemprincipis non adae- 

* quare Dlum defendere, tueri, fua quo- 

* que fbrtia fa£ba gloriae ejus affignare, praecipu- 
*uin facramentum eft, Principes pro vidoria 

* pugnant ; comites pro principe/ " The chief- 
^ tains decide caufes in the cantons and villages, 
♦'...• The dignity of chieftain is be- 
" ftowed even on youths, where their defcent is 
" eminently illuftrious, or their fathers have per- 
** formed fignal fervices to the public. The reft 
" are ailbciated with thofe of mature ftrength and 
** approved valour. » . . . There is a great 
" emulation among the companions, which fhafl 
" poiiefs the higheft place in the favour of their 
** chief; and among the chiefs, which fhall eXf 
" eel in thp number and valour of their compa- 
*• nions. It is their dignity, their ftrengfh, to be 
^ always furrounded with a large body of feleft 
** youth, their ornament in peace, theu: defence 

" in w^r In the field of battle, it is 

" difgraceful for the chief to be furpaffed in va- 
*^ lour ; it is difgraceful for the companions not to 
" equal their chief. .... To aid, to pro- 
*' te<a him ; to place their own gallant adions to 
" the account of his glory, is their firft and moft 
** facred engagement. The chiefs fight for vie- 
" tory ; the companions for their chief." Tacit. 
deMor. Germ. c. I2, 13. 14. 

[8] Of the notion that tribes were the vOjffidf 
Ddij of 
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of tribes, I have exhibited the moft convincing 
proofs in another treatife. Hi/i. Divert, concern^ 
ing the Antiq. of the Eng. ConJlU. part 2. As the 
fubjedl, however, is highly curious and import- 
ant, I ihall here offer fome additional obfervations 
concerning it. 

The great bond of the confederacies, and the 
attachments of the ftates of the Gauls and Ger- 
mans, was the /^af«rf afligned by a fuperior com- 
munity to an iriferior one. In confequence of 
this affignment, the latter owed fervice in war to 
the former, and was entitled to its prote(3ion. In 
the language of Caefar^ it was the client tribe. 
While land was yet the property of nations, and 
unconnefted with individuals, the idea was natu- 
ral, and almoft unavoidable. Arioviftus, a priiice 
of a German community, having, with his chiefs 
and retainers, made a conqueft in Gaul, the ter- 
ritory of the vanquifhed people became the pro- 
perty of his nation ; and, it was about to beftow 
a large trad of the acquifition on the Harudes, 
under the burden of their military aid or affift- 
ance, when Caefar interfered in the GauUc af- 
fairs. Cafarj de Bell. Gall. lib. i. c. 35 — ^46. 

The idea of tribes in union, without their mu- 
tually ixxxxxL^iVi^proteEtion and ajjijlance^ and with- 
out the medium of a grant of land^ could not be 
conceived by the German and Gaulic nations. 
The client or vajfal tribes of Ario villus, were the 
Marcomani, Tribocci, Vangiones, Harudes, Ne- 
metes, and Sedufii. Cafar^ de Bell. Gall. lib. 1. 
c. ^i. The Ubii, at one period, were the vajfat 
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tribe of the Suevi. lb. lib. 4. c. 3* In an after 
period, when the Romans imitated the manners 
of th^ Gauls and Germans, they were affigned 
land on the hanks of the Rhine^ under the obli^ 
gation of military fervice, * Super ipfam Rheni 

* ripam coUocatiy ut arcerentj non ut cuftodiren* 

* tur.* ** They were fettled upon the banks of the 
" Rhine, not that they might be guarded them- 
" felves, but that they might ferve as a guard a- 
" gainil invaders." Tacit, de Mor. Germ. c. 28. 
Caefar, at the requeft of the JEAxxiy permitted the 
Boii to remain in Gaul; and they became the cli- 
ents or confederates of that people, who aiiigned 
them land on their confines, • Boios, petentibus 

* .^Eduis, quod egregia virtute erant, ut in finibus 

* fuis coUocarent, conceffit j quibus illi agros de- 

* derunt.' " Upon the requeft of the JEdui, he 
" permitted the Boii, who were of diftinguilhed 
" valour, to fettle in their territories, and to whom 
" they granted land," De Bell. Gall. lib. i. c. 28. 
The extent of land allotted by a fuperior com- 
munity to an inferiqr one,, was proportioned to 
the numbers and the valour of the latter. And, 
it was this way of thinking which adluated the 
Helvetii, when they faid, that their territories 
were not fuited to their populoufnefs and military 
glory. * Pro multitudine autem hominum, et pro 

* gloria belli atque fortitudinis, anguftos fe fines ha- 

* here arbitrabantur/ " They imagined that their 
" territories were too narrow for the greatnefs of 
" their numbers, and their reputation and bra- 
" very in war," lb, Mb. i. c. 2. 

Thus, 
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Thus, the {late of land among the Gaulic and 
German nations, direded their /K?/i/^/z/ condition. 
This circumftance efcaped not the Romans ; and 
the ufe made of hs knowledge by the Emperors, 
though little attended to, is worthy of remark. 
To a body of the Vandals, Conftantme, with a 
view to the aid of their arms, affigned a portion 
of Pannonia. The ailignment of land by the Ro- 
mans to the Burgundians, that they might aflid 
them in oppofing the Wifigoths, gave rife to the 
Burgundian empire in Gaul. And Juftinian grant- 
ed the lands and poffeffions of the Oftrogoths in 
Pannonia to the Longobards, under the burden 
of their defending that country againft the Gepi- 
dae, the Heruli, and other barbarous nations. 
ytmrnah de Reb. e. 22. CaJJiodor. Cbron. Procop. 
lib. 3. 

Amidft a multitude of examples, to the fame 
purpofe, which might be produced, it is proper 
to take notice of the monarchy of the Franks. 
Different nations, overpowered by the Franks, 
became parts of their monarchy, by receiving 
pofleifions from them, and acknowledging their 
fuperiority. For the lands and proteftion afFord- 
«d them, they gave allegiance and fervice. In 
other refpedls they afted under their own dukes 
or jwrinces, and under their own inftitutions. I 
fpeak of the principalities or duchies of Bavaria, 
Aquitain, and Suabia. TTie Bojoarii, Bojarii, or 
Boii, for fo the Bavarians are called in the writ- 
ers of the middle ages, were conquered by the 
Franks, and, accepting lands from them, ac^ 

knowledged 
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knowledged their fuperiority. An old hiftorian, 
recording, this tranfaftion, has thefe words : ^ In 

* bellis auxilio Francis funt Boii; eofdem pro ami- 

* cis et hoftibus habeant ; ceterum fuis inllitutis 

* ac moribus liberi vivant.' " The Boii are auxi- 
" liaries in war to the Franks. They have the 
" fame friends and enemies; but in other refpe^s 
*• they live free according to their own laws and 
" cuftoms." Aventinusj jinnal. Boior. lib. 3. This 
connedion or vaflklage is even expreffed in their 
laws. LL. Baivvar. tit. 2* c. i. ap. Lindenbrog'^ 
p. 404. Such alfo was the cafe of the Dukes 
of Aquitain and Suabia* Under the Franconian 
kings of the firft race, they owed fidelity and mi- 
litary fetvice in war, for the lands they enjoyed, 
and yet governed in their own dominions. Thefe 
things mark the attachment of nations to their 
ancient ufages, and illuftrate the idea that com- 
munities were firft the vaflals of communities. 

What is not incurious, one of the greateft dif- 
ficulties in developing the hiftory of the barbaric 
tribes, has its fource in thefe connedions I have 
mentioned. The inTerior, or vaffal tribes, are of- 
ten meant and recorded under the names of the 
fuperior ones. Thus, under the general appella- 
tion of Gotbi^ there are included the Thuringi, 
Gepidae, Pucini, Scirri, and other tribes. The 
hiftorical confufions that were neceflarily to arife 
from this, pradice are many, and often not to be 
difentangled. 

[9] It is obfervable, that the old German ftates 
afieded, from grandeur^ to have around them a 

vaft 
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vaft extent of tvq^e territory. • Una ex parte a 

* Suevis circiter millia paffuum DC agri vacare 

* dicuntur.' " On one fide of theterritorics of the 
" Suevi, there is faid to be a defart to the extent 
" of fix hundred miles/' Cafar.deBell. Gall. lib. 4. 
r. 2» * Civitatibus maxima laus eft quam latifli- 

* mas circum fe vaftatis Unihus folittuiines habere.* 
" It is the greateft praife for their ftatcs, to have 
" the wideft tradls of folitude and defolation a- 
" round their territories." Id. lib. 6. c. 22. * Bel- 

* la cum finitimis gerunt, ut quae circa ipfos jacent 

* vq/ia fint.' ",They carry on war with their 
" neighbours, that the lands around their ter- 
" ritories may lie wafte." Mela^ lib. 3. 

What is remarkable, after land was connefted 
with individuals, and when chiefs diftributed por- 
tions of their pofleflions to their followers, they 
affe£ted alfo wajles of this kind. The lord of a 
manor, after having afligned to his fervants a trad: 
of ground for the maintenance of his houfe and 
hofpitaUty, gave out other divifions to his vafials 
«nd tenants, for the fupport of his political great- 
nefs ; and thefe purpofes being anfwered, a large 
proportion of territory remained often unemploy- 
ed by him. This wq/le dominion gave an idea of 
his power, and ferved to excite, in the ftranger, 
a fentiment of terror. On this tradt of land, the 
inhabitants of the hamlet, connedted with his caf- 
tle, were tempted to feed their cattle. In the 
courfe of time, he loft all connexion with it. • 
Their connexion was recent and in ufe. Hence 
common pajlurc and commons. 

a I 



t will venture another conje6hire. It was, per-* 
kaps, from the idea of magnificence attending 
the polleflioil of a vaft portion of Uncultivated 
territory, more than for the porpdes of huntings 
that the kings of Europe affedted, of old, to have 
«xtenfive forefts. A deer-park is ftill flattdring to 
the majnijkence of the rich, in proportion to its 
extenfiveneis ; though hunting be no amufement 
of the proprietoi^. 

[lo] It has puzzled thd learned to difcovcr the 
nation of the barbarians which firft gave a begin* 
ning to fiefsi No inquiry could be more frivol-^ 
ous. In all of them f hey muft have appeared a* 
bout the fame period* And they prevailed in all 
of them in confequence of the fimilarity of their 
fituation on their conquefts, and in confequence 
of their being governed by the fame cuftoms. It 
is not, therefore, to the principle of imitation that 
their univerfality is to be afcribed. 

The annals of France make mention of fiefs in 
the age of Childebert^ The Longobards, at an 
early period, introduced them into Italy j and the 
cuftoms and laws which relate to them feem to 
have advanced rapidly among this people. Gian^ 
none^ Hi/i. ofNaples^ book /^.fe£l, 3. In England, j 

there is little doubt that the feudal law was known 
in the Saxon times ; and oii this fubjeft I referi * 
with pleafure, to what has been lately advanced 
by Mr. Whitaker, in his hiftory of Manchefter j 
• a book valuable for deep learning, original thought, 
and uncommon ingenuity. 

In Spain, the introdudion of the feudal tenures 
J£e preceded 
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preceded the deyaftations of the Saracens or Moon, 
which began in the year 710. Among the Goths, 
who eftabliflied the monarchy of Spain, lands 
were granted for fervice and attachment; and the 
receiver was the retainer of the granter. He was 
feid to be in patrocinio ; and, if he refufed his Ser- 
vice, he forfeited his grant. It alfo appears, that 
the retainer, or vaflal, fwore fealty to his patron 
or lord. And it was on this fcheme that their 
militia was regulated. LL. Wifi^otb. lib. 5. tit. 5. 
4. tit. 7. /. ao. 

' The Wifigothic laws were firfl: publifhed by the 
celebrated Pithoeus, and are chiefly to be valued 
on account of , their high antiquity. But how they 
came to furvive the Moorifh conqueils, is an in- 
cident which I cannot explain. They ferved as 
the mine, and gave materials for the code of Spa- 
nifh jurifprudence, termed the forum judicurn^ or 
the fuero juxgo ; a circumftance which feems to 
prove their authenticity, and which the learned 
Mr. Barrington muft have forgot, when he con- 
ceived the latter to be the moft ancient coUedion 
of la^s in Europe. Obfervations on the Statutes^ 
^dedit.p.^ 
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[i] * Ierra. . . k . pecorum foccunda, fed 
*• plerumque improcera : Ne ^rmentis quidem fiius 

* honor, aut gloria frontis ; Numero gaudent : 

* Eaeque folae et gratijjimae opes funt! " The 
•" country is fertile of cattle, but in general of a 
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* finall breed. Even the becve kind arc deftitute 
** of their ufual fiatelinefs and dignity of head. 
•* They are, however, numerous, and form the 
** moft efteemed, and indeed, the only fpecies of 
^ wealth." Tacit, de Mor. Germ. c. 5. 

[2] My Lord Kaims afcribes to the meannefs 
of women^ and to the difgrace in which they are 
held, their want of property in rude times. They 
appear, notwithftanding, to be in high eflimation 
in fuch times ; and their poverty, we fee, or their 
want of property, is no mark or confequence of 
their meannefs and difgrace ; but a refult of the 
nature of things: Sketches^ vol. i.p. 203. 

[3] The eldefl fon, it would appear, came in 
place of the father, and coiidnued the family. 

* Inter familiam,' fays Tacitus^ * et penates, et 

* jura fucceffionum, equi traduntur : Excipit filius 
' non ut cetera maximus natUy fed prout ferox hello 

* et melior.' " Horfes are folemnly bequeathed 
" by parents along with the domeftrcs, the houfe- 
" hold goods, and the rights of inheritance: They 
" do not, however, like other things, go to the eld.- 
" eft fon, but to the braveft and moft yvarlike." De 
Mor. Germ. ^.32. This teftimony in favour of the 
eldeft fon, and the right of primogeniture, is the 
more ftrong, as being included in an exception 
to the general rule. I know that Sir Henry Spel- 
man, in his GlofTary*, Mr. Harris, in his Hiftory 
of Kentf, Mr. Lambard, in his Perambulation 

E e ij of 
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of the fame county*, and Mr. Barrington, in his 
Obfervations on the Statutesf , have given it as? 
their opinion, that, in Germany, tbcfon« fucceed- 
cd equally to the father ; and it is common to ac- 
count, in that way, for the origin of the eufton^ 
oi ^avcUkmd'l, which prevailed in Kent, and in 
other counties of England. The words, however, 
of Tacitus already cited are a demonftration of 
the impropriety of thefe notions.. 

It is true, notwith (landing, that the authors 
under remark found or rely upon another paflage 
of the fame writer; but I conceive that the fenfc 
of it muft have efcaped them. The paflage is as 
follows. ' Heredcs fucceflbrefque foi cuique libe- 
* ri : Et nullum t eft amen turn : Si hberi non funt, 
^ proximus gradus in pofleflion^, fratres, patrui, 
^ avunculi/ *' A man's own children are his heirs 
** and fucceffors ; and no wills are made. If there 
f* are no children, the next in order of inheritance 
-*' are brothers, paternal and maternal uncles." De 

Mor. 



*P. 584. fP. 115. 3d Edit. . 

' t * Gaveletum, Gave/ -kin J J Prifca Anglo- Sgxonum coi^- 
' fuetudo e GermaTila delat^^ quaomnes filii ex aequis portio- 

* nibus, patHs -adeunt hacreditgtcm (ut filiac folent, prole 

* niaf^uk de£cLC!ite^. Fratres iimiliter defundo fine fobole 

* fratre, ct nuUa exiflente fratre, forores pariter.^ *f An an- 
*' cient cuftom brought by the Anglo-Saxons from Gemutn^ 
*^ hj which the fons fuccccd to their father^s inheritance iq 
f * equal portions ^ as daughters are wont to do when the male 
'* line fail&. Brothers thus fucceed when a brother has die(| 
'^ without ilTue ^ aiid in the fame manner fillers Aicceed whe]} 
f* fhcw is no brother at aiy* Sfelm. Olofflf^. 2^Q* 
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Mor. Germ. c. 20. Here, in reality, even allow- 
ing that the Germans had been acquainted with % 
property in land, which they conftantly fuppofe, 
there u no mention of the equal partition oi it. 
The children mud have fucceeded fingly and in 
xrourfe ; in defedl: of thefe, the brothers ; and, on 
the failure of them, the uncles. 

TMs paffage, and the former, throw mutually 
a light to one another ; and, * from the confidera- 
tion of both, I think it clear, that the meaning I 
impute to them is juftly to be inferred. 

A difficulty, however, more knotty prefents it- 
felf. As land was among thefe nations the pro* 
perty of the ftate, to what does Tacitus allude in 
the paffage before us ? Conje&ures are to be ha- 
zarded where proofs are wanting. In general, I 
ihould fancy, he muil refer to moveables j and, 
perhaps, he may allude to the German bouje and 
the enchfure connedled with it. * Colunt difcreti, 
^ ac diverfi ut fons, ut campus, ut nemus placuit. 
^. • • • ^ Suam(^\£^^ domumjpatioQ\xQXiTCi'' 
^ dat.' *^ Every one lii^ounds his houfe with a 
** vacant fpace.'* Tacit, de Mor. Germ. c. 16. 
At lead, it is not unnatural to think, that the 
eabbin and its enclofure, as the idea^ of property 
evolved, might be conlidered as appertaininjf 
more peculiarly to individuals, and that thence 
continuing in their poffeifion, they might go to 
their pofterity. 

It was thus in other rude communities. Among 
the Hindoos, it appears, by very curious laws, 
that the landed property firft acquired by indivi* 

duals, 
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duals, was what is termed • The glcbelands, faoufes, 

* and orchards.* Code of Gentoo laws, tb. 3. In 
Otaheite, and in Eaftern Iflaud, or Davis's Land, 
there were plantations laid out by line, of which 
the beauty ftruck Captam Cook. Thefe, he con- 
je<ftures, were the private property of the chiefs. 
Voyage round the World, vol. i.p. 294. His conjec- 
ture is very folid. Thefe fpots correfpond to the 
enclofure of the German hoqfe, and to the glebe- 
lands of the Gentoo. 

[4] • Dotem non uxor marito, fed uxori maritus 

* ofFert.' " The wife does not bring a dowry to 
** her hufband, but receives one from him." Ta- 
cit, de Mor. Germ. c. 18. Tliis remarkable ufage 
continued after the German nations had made 
conquefts, and is every where to be met with in 
their laws. 

* Non amplius unufquifque in puellae vel muU- 

* eris nomine dotis titiUo conferat vel confcribat, 
' quam quod decimam partem rerum fuarum efle 
' conftiterit.* -* A perfon may not give or tranf- 
•• fer in the name of a dowry to a woman or a girl 
** more than what conftitutes a tenth part of his 
** property.'' LL, Wifig(^b. lib. 3. tit. i. /. 5. 

* Quia mulieres, quibus dudum conceflum fu- 
^ erat de fuis dotUms judicare, quod voluiflent, 
^ quaedam reperiuntur, fpretis filiis vel nepotibus^ 

* eafdem dotes illis conferre, cum quibus confti- 

* terit nequiter eas vixifle : Ideo necefle eft illos 
^ exinde percipere commodum pro quibus creandis 

* fuerat aflumptum conjugium. Denique confti- 

* tuentes decernimus, iit de dote fua mulier habens 

filips 
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* filios *vel nepotes, feu caufa mercedis ecclefiis vei 

* libertis conferre, five cuique voluerit, non am- 
' plim quam de quarta parte poteftatem habeat. 

* Nam tres partes legitimis fiHb aut nepotibus, feu 

* fit unus five forfitan plures^ abfque dubio relic^ 

* tura eft. De tota interim dote^ tunc facere quid 
' voluerit, erit mulieri poteftas, quando nullum 
' legitimum filium, filiamve, nepotem vel neptem 

* fuperftitem reliquerit. Verumtamen faeminajSi 

* quas contigerit duobus viris aut amplius nubere, 
^ atqUe ex eis filios procreare, non eis licitum erit 

* dotem ab alio marito acceptam, filiis aut nepoti* 

* bus ex alio viro genitis dare : Sed unufquifque 

* filius filiave, nepos aut neptis, ex ipfa linea pro- 

* creati, dotem quam avus aut pater illorum concef- 

* ferat, poft mulieris obitum per omnia confequu- 

* turi funt/ ** Whereas it was long fince granted 
** to women to diij)ofe at pleafure of their dowries, 
** fome are now found who, negleding their £bn$ 
** and grandfons, confer the fame dowries upon thofe 
•* with whom it is wcU known that they have lived 
** in infamy ; therefore it is neceflary tl»t thofe 
** fhould partake of the advantages of marriage 
** for the birth of whom it was commended. 
**^ence we appoint and ordain, that a woman 
** having fons or grandfons, fhall not have power 
" over more than a fourth part of her dowry to 
** difpofe of it upon any account to the churcli, 
** to a free man, or to any other perfon whom Ihe 
" favours; for Ihe muft, without doubt leave three 
** parts to her legitimate children or grand-chil* 
** dren, whether there be one or more: But in the 

** mean 
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" mean time, flie fhall have authority to dtfpofo 
" as ihe thinks proper of her whole dowry when 
" flie has no legitimate furviving fon or daughter, 
" grand-fon or grand-daughter : But yet women 
" who happen to marry two or more hufbands, 
" and not have qhildren by them, Ihall not be aU 
" lowed to give the dowry obtained by one huf- 
•* band to the children or grand children of another^ 
*' but every fon or daughter, grandfon or grand- 
** daughter defcending in the dired Une, fhall ob- 
" tain the dowry which their grandfather or father 
" had beftowed, after the death of the woman," 
LL. Wifigoth. lib. 4. tit, 5. 7. 2. ap. Lindenhrog^ 
• Mulier fi ad alias nuptias tranfierit, omnia 

* perdat : Dote tamen fua quam a marito fuo ac- 

* ceperat, quamdiu vixerit, utatur, filio proprie- 

* tate fervata/ " A woman when fhe pafles to a 
" fecond marriage forfeits every claim, only, the 
** dowry which fhe received from her hufband fhe 
" may enjoy during her life ; but the reverfiort 
" falls to her foft.*' LL. Burgund. tit. 62, 1. 2* 
See farther LL. fVi/igoth, lib. 3. tit. 2. /. 8. lib. 5* 
tit. 2. /. 4. LL. Ripuar. tit. 37. ZX. Saxon, tit. 7- 
LL. Longobard. lib. 1. tit. 4. The curious reader 
may alfo confult the forms or writings which con- 
ftituted the dos^ or dow^r. Form. Solen. ap. Ba^ 
luz. torn. 2. /See Appendix^ No. r. 

In England, the dodrines and hiftory of the 
dos are to be feen in Glanvil^ BrqShn^ Briton^ in 
the book called Fkta, and in Littleton. * Dos or 

* dower,' fays my Lord Coke^ * in the common 

* law, is taken for that portion of lands or teije- 

" menta 
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* ttietits ^hich the wife hath for tcrme of her life 

* of the lands or tenements of her huiband after 

* his difeafe, for the fWlenahce. of herfelfe, and 
•the nurture and education of her children.* 
I Injiit^ p. 31. It is carious to find in the woods 
rfGernoany, a rite or cuilom that makes a figure 
in all the laws of Europe. 

My Lord Kaims^ whom I am afhamed to con^ 
tradi<% fo often^ has ftrangely mifunderftood this 
fubje<^. * In Germany,* fays he, • when Tacitus 

* wrote, verjr few traces remained of polygamy. 

* Seveira illic matrimonia, hec ulTam morum par* 

* tern magis laudaveris ; nam prope foli barba* 

* rorum fingulis uxoribus contenti funt, exceptis 
' admodum paucis, qui non libidine, fed ob nobi^ 

* litatem, plurimis nuptiis ambiuntun When po- 

* lygamy was in that country fo little pra6tifed» 

* we may be certain, the purchajing wvoes did not 

* remain in vigour. And Tacitus accordingly^ 

* mentioning the general rule, dptem non uxor 
' marito, fed uxori maritus ofiert, explains it a«- 

* way by obferving, that the only dos given by 

* the bridegroom,* were marriage prefents, and 

* that he at the fame time received marriage-pre- 

* fents on the bride's part.* Sketches^ voL i.p. ig2. 

It would pain me to open up, with minutenefsp 
all the miftakes which are crowded into this pailage. 
I ihall juft glance at them. Polygamy, in fad, 
never prevailed among the Germans j and of this» 
the treatife of Tacitus, and the laws of the bar- 
barians after their conqueils, are the moft flriking 
and decifive proofs. See Cb. 1. Se^. 3. Note 14. 

F f Neither 
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Neither were women iauj^bi in Getm&ny, nor doie^ 
Tacitus affirm, that the dds confided of marriage- 
prefents. The interchange of prefeats by tbe 
married coupk and the dos^ were feparate and 
diftind^ The intention of the ibrmer I have al- 
ready explained. See CL i. St^. 3. Note 2. What 
the latter was, I have juft now faid ; and I ap^ 
peal to the authorities which fupport my notion. 

The fource of all thefe errors is, the idea en- 
tertained and inculcated by this eminent writer, 
that the women, in rude times^ are of fo little 
confideration, that they are obje<5b of traffic 
Hence be conceived, that the dos muA be the 
purcbafe-money of the wife. That it wa»not fo^ 
we have feen >, but, as the opinion has been pret- 
ty generally received, and has got the fandion of 
Frofeflbr Millar, as well as that of his Lordihip, it 
is proper to confider its propriety with fome at- 
tention. 

Though it every where appears, from the ex- 
aitiination of the barbaric laws, and from the books 
of the earlieft lawyers^ th^t the dos or d&wer was 
the provifion allotted for the maintenance of the 
wife, it is not to be denied, that, in anci«i)>t legal 
monuments^ there occur the expreffions dotuuio 
mptialif^ pretitim morif^ et pretmm dotis. And 
th6fe, I perceive, have contributed to induce Mr. 
Millar to go into the fancy, that anciently,r in 
Erurope, the dos was the price, or purchafe-mo- 
ney of the wife. Obfervatims on tbe DiftmStion of 
of Ranks ^ p. 30. id edit. If, however, I am not very 
widely miftaken, thefe expreffions apply, in no 

I cafe. 
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csJc, to the purchafc-money of the wife ; but 
^xprefs the provifion made for her, in the event 
of the desrth of her hufband. This, I think, ap- 
pears from the laws of the barbariam. 

*.Si qua mulier4untaxat ^urgnndia poft niariti 
^ mortem ad fecufidas aut tertias nuptias, ut adfo- 

* let fieri, fortafle tranfierit, et filios habucrit, «x 
^ omni coDJugio, donatknem nuptiakm dum advivit 

* ufu fru^ poflideat: Foil ejus mortem ad unum- 

* quemque fHium, quod pater ejus -dederat, rever- 

* tatur : Ita ut mater nee donandi, tiec vendendi^ 
' nee alienandi de his rebus quas in donatiane nup^ 

* tioH accepit, habeat poteftatem/ *" If any wo- 
** man of Burgundy, to wit, after the death of her 
-' hufband, as fometimes comes to pafs, happens 
^' to enter into a fecoad or third marriage, and 
^* has children by each -of them, fhe fhall en- 
••joy the ^erfonal ufe of the nuptial prefcnt 
** during her fife : But after her death, the pro- 
** perty (hall return to each of the children re- 
** fpecftively, which his father had given to her, 
•' fo that the mother fhall have no right to give, 
*' to fell, or difpofe of that property which flie re- 
•* ceived in nuptial prefents." LL. Burgund. /. 34* 

It is feid of one Folco, that he gave to his wife 
Gerlint airhe had; ^ Omnia fua propter pretium 

* in mane quando fursexit/ " All his property as 
" a prefent, in the morning when he arofe.** 
Giannone^ Hijl. vf Naples^ vol. i. ^.,274. But this 
was not the price or value of the wife. It was 
the morgengabe, or morning-prefent, about which 
there is fo much in the barbaric laws, and of which 
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the extravagance was fo. great, that regulatioof 
were made to i4prefs it. 

As to to the expreffiony pretium doiis^ we meet 
with it in the following ordinance. ' Si puella in- 

* genua ad quemlibet ingenuum venerit ea condi- 

* tione, et eum fibi maritum acquirat, prius cum 

* puellae parentibus conloquatur ; et ii obtinuerit, 

* ut earn uxorem habere i^&X^ precium dotis^- 

* rentibus ejus, ut juftum eft, impleatur/ " If 
" any free bom girl hath come in to a free man, 
** before he has converfed with her parents upon 
♦• this condition, that ftiQ is to obtain him for a 
^* hufband ; and if he fli^ll have obtained leave 
" to poffefs her as his wife, the nuptial gift fliall 
" be given, as is juft, to her parents/' LL. ffffyoik 
iib. 3. tit. 2. 1. 8f The dower, it feems, was al 
times given to the parent, or to the relation oi 
the woman, to be kept for |ier ufe. This is fuUj 
explained by the regulation which follows. * Do 
* /e'wi pudlae traditam pater exigendi vel confer 

* vandi ipfi puellae habeat poteftatem. Quodf 

* pater aut mater defuerint, tunc fratres vel prox 

* imi parentes, dotem quam fufceperint, ipii con 

* forori fuae ad integrum reftituant.' ** The fe 
^* ther of the girl fhall have authority to examin( 
" and preferve the nuptial dowry. But if the fa 
" ther and mother fhall die, then the brothers 
" neareft relations fhall reftore entire to their kinf 
^* woman the dowry which they had taken." LL 
Wifigoth. lib. 3. tit. 1.L6. apLindenbrog. 

I know that the cuftom of prefenting mxmey a 
Piarriajges^amt to prevail amonj^ the German an( 

Gotbi! 
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Gothic nations^ and among the Franks more par* 
ticularly. In Fredegarius^ for example, we read 
this defcription of the efpoufals of Clotildis. * Le- 

* gati dfferentes folidum et denarium^ ut mos eft 

* Francorum, earn partibus Clodovei fponfant.' 
'' The ambai&dors bringing a {hilling and a pen- 
** njy as is the cuftom of the Franks, efpoufed her 
•* on the part of Clodoveus." Ge/i. Franc, c. iZ. 
Let us not, however, be deceived. Here no pur- 
chafe was made. The money prefented was only 
the fymbol of a contradt. This is illuftrated by 
the Arra tmptkdis of the Wiligoths. * A die la* 
^ tae hujus legis decemimus, ut cum inter eos qui 

* difponfandi funt, five inter eorum parentes, aut 

* fortaife propinquos, pio filiorum nuptiis coram 
^ teftibus praecelTerit, definitio, et annulus arra-- 
' rum* nomine datus fuerit vel acceptus, quam* 

* vis fcripturae non intercurrant, nullatenus pro* 

* miffio violet\(r, cum qua datus eft annulus et de- 
^ finitio £a€la coram teftibus/ '* From the day 
^' that this law has pafled, we ordain, that when 
•* between thofe who are about to be married, or 
^* between theip parents, or perhaps, their rela- 
** tions, a verbal agreement before witnefles, 
^* concerning the marriage has taken place, and a 
^* ringi in name of arles has been given and ac- 
•' cepted ; though no writings intervene, yet the 
**promife ih^ by no* means be violated with 

which 

*^Arrhes or arres in Fnmce, earnefl in England, and arUt 
in Scotland, ftill ezprefs the monej advanced in token that a 
bargain is concluded. 
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•• which there was given a ring, and a verbal 4U 
** gre^roent in prefence of witneffcs,*' LL. Wtfi-- 
gQtb. lib. 3. tit. I. /. 3. 

But what refutes, in the moft decifive manner, 
the notion that the wife was purcbafcd with the 
money of the hufband, is the £>Ilowing peculia- 
rity. If a free man married his Have, and intend- 
ed that his children by her ibould fucceed to his 
fbrt,unj5, it was neceffary that he ihould make her 
a prefent of her hberty. And, what is remark- 
able, one of the methods {£ making her free, was 
the very ad which is talked of as buying the pro- 
perty of the wife; it was the affigning hxxixdonver 
or a mdrgen^heu '^ Si quis a^ciUam fuam pro- 
^ priam matrimonial^ voluerit fibi ad uxorem, fit 
^ ei licentia : Xajmen debeat e«m Hberam thinga- 
*xe, et fie faoeoe hberam, quod eft Widerboram, 
f.et legitimam par garathinx, id eft, per hberta- 
*'. tis donationem ; vel per gratuitam donationem, 
^\^ tfX morgengabi I tunc intelligatur effe libera 

• et fcgitima uxor^ ^ filU qui ex ea nati fuerint 

* legitimi heredes efficiantui.' ^' If aiiy man has a 
^ mind to marry a female flay^, his property, as his 
'* wili, it fhall be lawful; But yet he ought to 
" make her free and legitimate by the gift of her 
** hberty, or by a gratuitous donation ; that is, by 
-** a morgengabe^ then it will be underftopd that 
" Ihe is a free and lawful wife ; and the children 
*• who are born of her will become lawful heirs." 
LL. Longobard. lib. 2. tit.^ 1. L 8. Among the 
Longobards the dower and the morgengabe came 
to be fynonymous, and were fixed at the fourth 
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of the fubftance of the hufband*. LL. Lon^o^ 
bard. lA. 2. tk. 4. 

I might confirm thefe remarks by attending t9 
the manners and cuftoms of other nations. A- 
mong the inhabitants, for example, of Hindoftan, 

while 

* A very fin^Iar exception, to the doctrine I advance in 
this note, is to be found in the records of England,' aod i am 
furprifed that it has efcaped the learned induftrj of 'the writ* 
ers whom I venture to oppofe. I trufl, notwithflanding, that 
my general conelufion is not to be a£Ee6ted by it. The cafe, 
however, is fo odd, that I will give it to the reader in the 
words of my author, 

* John Camois,^ fays Camden^ * fon of Lord Ralph Qamois^ 
' (a precedent not to be paralleled in that or our own age)^ 
' out of bis own fret will (I fpeak from the parliament 
' rolls themfelves, Part. 30. £d. I.) guvi and demifed hit 9u;» 

* ^ifty Margaret,, daughter and heir of John de Gaidefden, 
^ to Sir William Paniel, knight^ and to the fame [WiUiam] 

* voluntarily gave, granted^ releafed^ and quitclaimed^ all ihe 

* goods and chattels which Jhe bad, or otberwife hereafter might 

* havcy and alfo whatever was in his hands ^ of the afore/kid 

* Margaret's gaods and chattels, with their appurtenances^ S9 

* at neither him/elf, aor any other in bis name, m^ht^ norfor^ 

* ever ought to claim or challenge any interefl in the afbrrfaid 

* Margaret, from henceforth, ,or in the goods or chattels of the 
^ faid Margaret : Which is, what the ancients faid in one 

* word, ut omnia fuafecum haheret, that they Ihould take a- 
^ way with her all that was her's. By occaAon of which 

* grant, when fhe demanded her dower in the manor of Tor- 
' pttU, an edate of John Camois, her firft hufband, there com- 
^menced a memorable fuit. But (he was cad in it, and {tn» 

* tence pafled, that Jhe ought to have no dower from thence? 
Britannia, voL l,p. 205. 

Even this example, however, of the fale of a wife, con- 
firms the idea I inculcate as to the dos or dower. 
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while they were in a fimilar date of manners ^ith 
the barbaric tribes the ordinances and ufages in 
matrimonial concerns, have a ftriking conformity 
with thofe I have now defcribed. This is evident 
from the code of Gentoo laws*. 

* The woman's property/ fay thefe laws, * is- 

* whatever flie receives during tht aydmmi Jbad^ef 
•the days of marriage. 

* When a woman dies, then, whatever cSeStH 

* flie acquired during the ayammi Jhadee^ even 

* though (he hath a fon living, fliall firft go to her 
" unmarried daughter ; if there is but one unmar- 

* ried daughter, fhe fhall obtain the whole ; if 

* there are feveral unmarried daughters, they all 
' fliall have equal fliares.' 

Here there is clearly the dower of the barba^ 
rians, and its deftination on the deceafe of the 
virife, in a given or fuppofed fituation^ There is 
fomething more. For the woman, among the 
Hindoos, as well as among our barbarians, might 
acquire other property befide the dower, during 
the days of marriage. This is illuftrated by the 
following regulations. 

The woman's property among the Hindoos is 
alfo • whatever flie may receive from any perfoh, 

* as flie is going to her huft)and's houfe, or coming 

* from thence. 

* Whatever her hufl)and may at any time have 

* given her ; whatever flie has received, at any 

* time 

* Or ordinations of the Pandits, from 8 P<^riian tranfla< 
tion made from the original, written in the Shanfcrit hngCi-' 
age. London, printed in the year 1776* 
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* time, from a brother; and whatever her &ther 
' and mother may hare given her. 

* Whatever jewels or wearing apparel ihe may 

* have received from any perfon/ 

Here we have^ obvioufly, the mazriage*prefents 
of the relations and friends, as among the barba- 
jfian^ ; and, in the gifts of the hufband, there is 
a counter part to the morgengabe of our forefa- 
thers, which is ftill farther explained by the fol« 
lowing circumftance. 

The form of marriage among the Hindoos, 
termed q/bore^ is defcribed to be ' when a man 

* gives money to a father and mother, on his mar- 
' ^yuig their daughter, and alfo gives fomething 

* to the daughter herfelf.* 

Here there is not only the dos or dower, to be 
Jkept by the relations for the ufe of the bride, but 
the morgengabe, or moming-prefent, in the dif-* 
pofal of the bride herfelf; peculiarities which con«- 
fiitttted the general charaderifUcs of thefe tranf- 
adions among the barbarians. 

Thb coincidence is probably to be found in all 
nations, in certain ages or periods of their hiftory. 
It is an evidence of the uniformity of the man* 
ners of nuin in the moil diftindt and diftant regions; 
and it marks ilrongly the importance of women 
in the early times of fociety and civilization. Code 
^Gemoo Laws^ cb. 2. 

It would be irkfome to profecute this fubjeft 

At greater length. Law and hiftory uniformly con* 

^ur to inform us, that anciently in Europe, the 

^ was the provifion allotted to the wife, and 

Gg not 
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not the price paid for her. The cuftoms of otheSr 
nations offer their teftimonj to the fame purpofi^. 
And natural afFedion and reafon, the generofity- 
of manners in rude times, and the limited ideaB 
of property which then prevail, all join to fup- 
port the conclufion. Yielding to the united 
force of thefe particulars, I fcruple not to contra- 
did pofitions which have the fandtion of diftin* 
guiihed names. 

[5] In the procefs of time, regular forms or adis 
were invented for the conflitution of the dower. 
Four methods of the dower prevailed more parti- 
cularly^ over Europe, and, on that account, it is 
proper to recite and to explain them. Thefe were 
the dower ad ojlium ecclefiae^ the dower ex ajfenfu 
patriSf the dower by the cuftom of particular 
places, and the dower de la phis beSe. And from 
thefe peculiarities, alfo, there refults the moft 
clear and decifive proof, that the dos was not the 
purchafe-money of the wife, but the provifion for 
her maintenance. 

1. The dower ad q/lium eccUfiae took place 
when the bridegroom, having come to the door cfif 
the church or monaftery where he was to be mair^ 
ried, and having plighted his faith to the woman, 
and received hers, made public mention of the 
quantity and proportion of the land he defigned 
for her dower. In confequence of this traniac- 
tioh, flie might take poffeffion, on his death, of 
the provifion thus allotted to her* 

2. The dower ex qffenju patris took place when 
the fon endowed his wife, with confent of his fa- 
ther, 
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tlier, in the lands to which he was to facceedL In 
this cafe, the wife, on the demife of the huiband, 
was to enjoy the portion affigned tp her in the e- 
ftate of the father* 

3* By the cuflom of fome counties, cities, and 
boroughs, the woman had, for her dofwer^ the 
half of her hufband's pofleffions, or the whole. 

4. The dower de laphs beUe had place when a 
perfon, for example, being feifed of forty acres 
of land, of which he held twenty by knight-fer« 
vice, and twenty in foccage, took a wife, had a 
fon, and dying, left him under age. The lord of 
whom the land was held in knight-fervice, took, 
pofleifion of the twenty acres, as guardian of the 
minor in chivalry ; and the mother entered into 
the enjoyment of the other twenty, as guardian 
in foccage. In this fituation, the mother might bring 
a writ of dower againft the guardian in chivsdry, 
to be endowed of the tenements holden in knight- 
fervice* But the guardian in chivalry, pleading 
in his defence, that ihe is guardian in foccage, 
might require from the court that (he be adjudg- 
ed to endow herfelf in the fairejl of ihe tenements 
(he poilefl^. And, if ihe could not ibow that 
the property in foccage was unequal to the pur* 
pofe of the dower, the guardian in chivalry re* 
tained the lands holden of him during the mino* 
rity of the heir. The woman, then affembling 
her neighbours, took pofieffion, in their prefence, 
of the fairefi part of the foccage lands, to hold 
them during her life, under the title of the dower 
de la plus belle. Littleton^ ch. 5. The Comments of 
Ggij Sir 
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Sir Edward Coke, and Monjr. Houard^ andtbe 
Ghffaries. 

It is thus, that the litnplc regulation, mention- 
ed by Tacitus, grew in time various and dompli-« 
cated. It even yet makes a figure in our laws. 
It is to be feen in the provifions they hold out for 
the widow. And, it may teach us to fufpeft, that 
enadhnents, which appear to be dcejily fotmded 
in legiflative wifdom, are often nothing more than 
improvements of the ufages Which natural re^on 
and expediency have flruck out in a barbarous 
age. 

[6] The laws of the diflferent nations of the 
barbarians vary in the dower or provifion they 
ordaiiled. The Longobardic laws made it the 
fourth part of the eflate of the hulband. LL. 
Longobard. lib. 2. tit. 4. L i. The Wifigothic con- 
llitution made it the tenth part of the fubflance 
of the, hufband. LL. Wifigotb. ap. Lindcnbrog. 
p. 53. And, in England, the legal dower con- 
lifted of the third part of the lands or tenements 
of the hufband. Coke on Littleton, p. 31. 
- [7] * Margin Germanice fignificat mane etgab^ 

* donatio^ imde dicitur motgengcd), donatio fada 

* mane/ " Morgin fignifies in the German Ian- 
" guage, the morning, 2ind gab^ a gift ; A^hence, 
** a gift made in the morning is cdlltdTnorgengabe.*' 
Ghf. Lindenbrog.p. I44r. * De civitatibus vera 
• . . . . quas Gailefuindam tam in dote, quam 

* in morganegiba, hoc eft, matutinali dono, in 

* Franciam venientem certum eft adquifiviflc.' 
" It is agreed concerning the ftates which Gaile- 

" fuinda 
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" fuiodav whdn fhe came ih€c$:Fmice, feeeived hi 
'' dowry, zvk^iti mx^rgingsibe, Uia« i$, a mort^f 
" prrfent.^^ Oreg. Turou. lib. ^ c^aok. See fanner 
LL. Burgtmd. tU. 42. /• c. 1. LL; jflamem. tit. 56* 
LL. Ripuat. tit. 37. /. 2« 1j&. Long^ard. lib. i. 
*ilf. 9* /. 12. &c. 

A learned suid ingenious wiiteF has obfeihnsd, 
that, m England) there are no traces of the: mor^ 
gengahe. Obfirvations on tbe StiatmeSf p. 9« ^i 
edit. This I fufped: is a miAake. The morgm* 
gabe is mentioned in the laws of Canute, and ia 
thofe of Henry I. ZZ. Camt. par.i. c. ji. LL. 
Hen: I. c. 70. ap. WOkins^p. 144. 267. The pin- 
money of modem times, it is probable, grew out 
of this ufage. 

^ A peculiar kind of matrimonial ehg^gement; 
was caikd matrimomttm ad fmrgansAicam, in^ich 
is to be diftmguiihed from the rite I now meiltion* 
This form of marriage did not permit of domer^ 
and the wifis had only a morgengabe or prefent. 
It was intended for the benefit of men of rank; 
who had loft their wives, but had children. In * 
confequence of it> they co^d legally connect 
themfelves with low women, who, receiving and 
being entitled to no dower, could not burden 
their eftates. The iflue of fuch conneiSlions had , • 
no power of fucceifion, and inherited no dignity. 
But provifions might be made for them. It was « 
out of this fource, chiefly, that the church of old 
Was fupplied. Men of influence could there de- 
polit, moft fecurely, the fpawn of their concu^ 
binage. And it ftill is, and ever wiU be, where* 

ever 
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erer it is wealthy, an afylum for this pfodace^ 
and for the younger fons of noble families. 

This fcfaeme of legaKeoncubinage is prevalent, 
at this hour, in Germany ; and women, married 
after this odd fafhion, are termed left-handed 
wives ; becaufe it is a part of the ceremony for 
the bridegroom to give his left hand to the bride. 
Of fuch conne&ions, as in ancient times, the ifiue 
are baftards, as to inheritance, and bear neither 
the name nor the arms of the father. Baron von 
Idrwhen on NobUUy. 

Beude the morgengabe^ or the prefent by the 
hufband, it was common, at marriages, for the 
relaticms, and other perfons conneded with the 
parties, to exprefs their fatisfadion by making 
gifts. * Gaudent muneribus^ is a part of the cha- 
jraderiftic defcriptioo of the ancient permans by 
7acUus» * Franci vero,' fays Gregory of Tours^ 
when fpeaking of U^e marriage of the daughter of 
Chilperic, ^ multamuneraobtulerunt ; alii aurum, 

* alii argentum, nonnulU equos, plerique vefti- 

* menta, ct unufquifque ut potuit, ^donativum de- 

* dit.' " The Frapks brought many pipefents ; fom^ 
•* gold, fome filver, others horfes, many garments, 
*' and every one as far as he was able made di, pre-n 
>*fent." Hi/l. lib. 6. e. 4S. 

This cuftom pervaded adl ranks of fociely. And 
the money ox penny weddings which ftill prevail in 
fmall villages and hamlets are a remain of it. 
What, in one age, difgraces not the palace of the 
prince, is to be confined in another to the hovel 
of the ruftic. 

« [8] 
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[S] The powers over a' morgmgdbe^ mentioned 
in the text, would not probably arife all at once, 
but gradually. The two former, I imagine, would 
be long known before the latter ; and extenfive 
powers over a morgengabe, confifting of moneys 
would fooner be exerted, than over one confifting 
of land« Of a morgengabe in land, there is the 
following difpofition or bequeft by Gertude, a 
German lady of high rank, in the year 1273. 

* Allodium fitum in Griez^enpacb, ad fe dona^ 

* tionis titulo pertinens, quod morgengab vulgari- 
' ter nuncupatur, cultum et incultum, quaefitum 

* et hiquifitum, cum omnibus attinentiis ecclefiae 

* S. Petri in monte liberaliter et abfolute ordinat, 

* teftatur, tradit, et legat.' " She gave, ordained, 
^ bequeathed, and delivered freely and abfolutely 
** to the church of Saint Peter in the mountain, 
** her allodial lands, in Griezzenpach, belonging to 
*' her, in the name of a gift which is commonly 
'* called morgengabe^ cultivated and uncultivated, 
** claimed and unclaimed, with all its pertinents.*^ 
Boekmer de Secund. Nupt. ittuftr. Per/, c. 2. §. 41. 
fl^. Uehmec. Elm. Jur. Germ. p. I2X. 

The clergy, by belieging the beds of the dy- 
ing, procured many legacies of this kind ; and 
their rapacity, though fliocking and abominable, 
contributed to haften the powers of the alienation 
of property. 

[9] * Habeat ipfa mulier morgengab, et quod 
' deparentibus ejus adduxerk^ id eft, KiADERnuM.* 
" The woman herfelf may have her morgengabe^ 
^ and what ihe has brought from her parents, 

* th?it 
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* that is, hev paternal i/late.'* LL. Lamgohard. lib. 
a. lit. I. A 4. Se^ alfo ZZ. AloMum* tit. 56. /«£. 
fViJigptb. lib. 3. ri^. I. /* 5^ LL. Longolu^d. lib. x. 
iit. 9* /• ^2. 

In Englan4^ and in other countries, the term 
Pbaderfium^ v^hjch lignifies paternal ^ate^ was 
ui^own, but the term mariti^gium implied in 
them the prevalence of the cuftom. * Maritagi- 
^ UM dicitur id quod viro datur cum uxore ; dotem 

* enim appellamus Angli, non quod vir acpipit, 
' fed quod femina/ *' Maritagium is that which 
*' is fiyen to the hufband with his wife ; for 
** we Enghflux^n call that a dcywry^ not which 
'* is received by the hufband, but by the wife.'* 
£jpeim\. Gloffl p. 405. In the Formulae ji^glica^ 
4nim^ there are preferved ancient feofments of land 
to the bulbars of the daughters and fifters of the 
granter/^, in which mar it^gium is the term emj>loy- 
4ed as exprelfive of the eflate of the woinan. See 
AppendiiCj No. a. 

The following law of the Longobards, on the 
fiibjcd of the portion^ or eft^te of the woman, 
feems to be very curious. * Vidua quae in dome 

* patris aut fratris regrefla eft, habeat iibi mor- 

* gengab et methium : De y2i^r/^ autem, id eft, 

* de alio donp quantum pater aut.frater dederit el, 
' quando ad m^ritum ambulaverit, mittat in cqNt- 

* FusuM cum alliis fororibus.' ** A widow return^ 
^' ing to the family of her father or brother, may 
** ftill ri^tain, as )her own, her morgengabe. But 
" with refpe<a to her,^id^r/?«f», that is, the other 
*• f«efent, being whatever her father or her bro- 

"ther 
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^ ther gave to her, when (he went to her hufband, 
'' that is difpofed of in common to her and her 
** other fillers." LL. Lmg(A. lib. a. tit, 14. /, 15, 

This commixtion of the portions of the women, 
is treated by Littleton^ in his tenures, lib. ^. cb. 2. 
But nothing of the hiftory, or the philofophy of 
the cuftom, appears there. A woman who had 
been married, and had received hev faderfium^ 
might, on the death of her anceftor, if the por- 
tions o£ her fitters were to prove higher, make a 
commixtion of the tenements, and lay claim to 
an equ41 fiiare. If they were to prove lefs, flie 
inight retsun her faderfitim. This commixtion was 
called Hotcbpot^ firom a difli of that name. Little^ 
tony p. 16 J. '• Hotchpot f* fays Cowel^ • is a word 
^ that cometh out of the lowe countries, where 
' Hutjpot fignifieth flefh cut into pretie pieces, and 
*fodden with herbs and roots.* The Interpreter^ 
edif. 1607. This dilh is fiill in particular efteem iti 
Scotland. Littleton^ as cited above, makes hotcbr 
poty in its natural meaning, to fignify ^ pudding 
« pompofed of different ingredients. 

The eftate brought by the woman to the huA 
band, when *z full infeudation, was called Maru 
taghim liberum ; when otherwife, it was maritagi^ 
um fervitio obnoxium. Glanvil. /ift. 7* Regiam Ma-', 
jejlatenij lib 2. Bra&on, lib. 2. Fleta^ lib. 3. Little- 
ton, Ub. t. 

[id] The doSf or dower, which had figured fa 

inuch, was thus to be gradually fwallowed up in 

iht jointure; and, in this fituation, it came to ex^ 

prefs the eftate brought to the hufband by the 

Hh wife. 
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wife. This circumftance is well illuftratcd by th 
following example in Muratori, an. 1203. 

' Azoj Eftenfis Marchio, in publico convent! 

* baronum Lombardiae, warrantavit et profeflu 

* fiiit, fe accepiffe in dotem a domina Aliz, filij 

* quondam Rainaldi principis Antiocheni, quan 

* in matrimonio fibi receperit, duo millia marcfaa 

* rum argenti, ac inde jure pignoris et donationii 

* propter nuptias, invefliviffe dominam Aliz dc 

* tantis de fuis bonis et pofleflionibus et immobili- 

* bus, ubicumque habeat, vel adquirere debeat, ul 

* valeant duplum fuprafcriptae dotis et donationisJ 
*' Azo, Marquifs of Efte, in a public aflembly ol 
" the barons of Lombardy, acknowledged and at- 
" tefted, that he had accepted, as a dowry from 
" Lady Aliz^ the daughter of Rainald late Prince 
" of Antioch, whom he had received in marriage, 
** two thoufand merks of filver, and on that ac- 
" count, as a token and pledge of the nuptials, 
" that he had invefted Lady Aliz in as much of 
" his immoveable property and poffeffions^ where- 
*' ever he then had, or might thereafter acquire 
" them, as fhould extend to double the amount 
** of the before-written dowry ai^d donation." ^n^ 
tiq. Eftenf, tarn. i. ^. 381. ap. Heimec^ Elem. Jufs 
Germ, p^ 120* 

I pretend not to fix the precife time when doi^ 
affumed this fenfe. The meaning of words, va- 
rying perpetually with the fludtuation of manners 
and the intermixture of nations, gives an almoft 
impenetrable darknefs to the middle ages. The 
pale inquirer is often to forfake an interpretation 

he 
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ke had chofen, and on which he had built. Lan« 
guage is to deceive him. He is to attend to cuf- 
toms and ufages ; yet cuftoms and ufages prevail 
for a time, are loft, and ftart up again. He is 
involved, and wanders in the double gloom of 
antiquity and barbarifm. 

[ii] ^ Dulcifiima filia mea ilia, ego ille. Dift* 
' tuma fed impia inter nos confuetudo tenetur, ut 

* de terra patema forores cum fratribus portionem 

* noQ habeant. Sed ego perpendens hanc impie* 
*• tatem, ficut mihi a Deo aequaliter donati eftis 
*filii, ita ct a me litis aequaliter diligendi, ut 
^ de rebus meis poft meum difceflum aequaliter 
' gaudemtis.* '' My daughter is moft dear to me, 
** and I to her. An ancient and impious pradtice 
*^ hath prevailed among us, that the lifters have 
^ not a ihare of the paternal territory along with 
^ their brother. But I have, refledled on this im« 
** piety. You, my children, have been alike gi* 
" ven to me by God. You equally deferve my love ; 
^ and after my death you ihall be alike happy in 
•* the poffefiiDn of my eftate." Cbartaap. Marculp. 
Form. lib. 2. c. 12. 

* Inter Burgundiones id volumus cuftodiri, ut, 
^ fi quis fiUum non reliqueret, in loco filii filia in 

* patris roatrifque hereditate fuccedat.' " We de* 
** fire this rule to be obferved among the Burgun* 
^ dians, that if any one hath not left a fon, the 
^' daughter ihall fucceed to the inheritance of the 
^ father and mother." LL. Burgund. tU. 14. /• i. 

* Si quis Longobardus fine filiis legitimis mafcu- 
' linis mortuus fuerit, et fiiiam dereliquerit unum 

H h ij aut 
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* aut plures legitimas, ipfae ei in omnem htredu 

* tatem patris vel matris fuae, tanquam filii legi« 
^ timi mafculini, heredes fuccedant.' ** If any 
'* Lombard fhall die without a legitimate male 
" child, and bath left one or more legitimate 
" daughters, they, in place of legitimate male 
*rtieirs, fhall fucceed to the whole inheritance of 
^^ the father and mother/' LL. Longob. tik. 2. tk. 
14. /. 19. See farther, LL. Saxon, tit. 7. LL. 
Jngh et Werin. tit. 6. La Coutume Refbrmit du 
Pais et Ducbi de Normandiej commentie par Baf- 
nage^ tome i. ^^ 3^8. SeleSta FeudaUa TbomafiaMf 
p. 26 — ^29, 

[12] There are frequent examples of ladies ex- 
ercifing the civil rights and the jurifdikElions of 
fiefs. Of courts held by them, and of decrees 
they pronounced, there are curious evidences in 
Muratori^ Antiq. lial* Medii Mvi^ vol. 1. p. 489- 
614. 738. 970. 971. 

In a learned work, entitkd, le Droit public de 
Trance eclaricipar les rmtmmens de V antiquity ^ we 
meet the following notices, which are authentic 
cated from records. 

' MathiMe Comtefle d^Artois eut seance et voii 
^ deliberative comme ks autres Paris de France, 
' dans le proces crimtnel fait a Robert Comte de 
^ Flanders. 

* Jeanne fille de Raymond Comte de Touloufe 

* preta le ferment, et fit la fbi et hommage au Roi 

* de cette pairie. 

* Jean fille de Bauldouin fit ferment de fidelite 

* pour la pairie de Flandres. Marguerite fa foeui 
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* en herita et affifta comme pair au celebre juge- 
^ ^ ment des pairs de France, domie pour le Comte 

* djt dermont en Beavoifis/ 

^' Matilda Countels of Artois, had a feat, and a 
** Toice as the other peers of France, in the cri- 
*^ miual precefs againft Robert Count of Flanders. 

** Jean, daughter of Rajmond Covnt of Too- 
*' loufe^ took an oath, and did homage to the 
** king for that peerage. 

" Jean, daughter of Bauldoutn, took an oath 
*^ of fidelity to the peerage of Flanders. Marga^ 
^ ret, her Mer and heir, alfifted as a peer at the 
•* famous judgment of the peers of France, on the 
•* county of Clermont in Beauvolfis.'* £ouqueti p^ 
338. See farther Brujel^ vfage general de fiefs ^ 
liv. a. cb* 14. 

In England, in the reign of Edward III. there 
were fummoned to parliament by writ ad coUoqui^ 
um et tra&atum by their proxies, Mary Counteis of 
Norfolk, Alienor Coanteis of Ormond, Anna De« 
fpenfer, Philippa Counteis ci March, Johanna 
Fitzwater, Agneta Counteis of Pembroke, and 
Catharine Countefs of Athol. GurdotCs Hi/l. of the 
Jtli^b Court of Parliament^ voL i.^« ao2. Parlkwn 
Summons^ 2651 

' [^3] '^^^ ornaments of the mother went early 
by fucceffion to the daughters; and, from the 
]aws which prove this peculiarity, it is alfo to be 
inferred, that the paffion of the women for drefs 
was keen and ilrong. 

* Omamenta et veftimenta matronalia ad fill- 
* as» aUqjue uUp firatris fratrumique confortio, per- 

* tinebunt/ 
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• tincbunt.* " The drcfs and oraaments of the 
** mother fhall belong to the daughters, without 
•* any participation to the brother or brothers." 
LZ. Burgund. tit. ^i. L 3. 

* Mater moriens filio terram, mancipia, pecu- 

• niam dimittat ; filiae vero fpolia colli, id eft, mu- 
' renas, nufcas, monilia, ihaures, veftes, armillas, 

• vel quidquid omamenti proprii videbatur habu- 

• ifle.* ** The mother, when dying, fliall leave 
** to her fon, the lands, money, and flayes ; to 
** the daughter, the necklaces, ear-rings, clothes, 
•* bracelets, and whatever articles of ornament 
" flie may have poffeffed." LL. Angel, et Werin. 
tit. 6. /. (5. 

[14] * Si, quis propter libidinem liberae manum 

• injecerit, aut virgin! feu uxori alterius, quod 

• Bajuvarii horgrift vocant, cum vi. folid. compo- 

• nat.' " If any one, from the provocation of luft^ 
^* hath laid his hand on a free woman, either a 
" virgin, or another man's wife, which the Bava- 
" rians call hargrifiy he Ihall compound for fix 
" IhiUings.'* LL. Baivvar. tit. 7. /.V3. 

* Si indumenta fuper genucula elevaverit quod 

• humilzorum vocant, cum xii. folid. componat.' 
" If any one throws her under petticoat above her 
** knees, he fhall be fined in twelve fhillings/* 
Ibid. I. 4. 

* Si autem difcriminalia ejecerit de capite, Wult- 

• worf dicunt, vel virgini libidinosS crines de ca- 

• pite extraxerit, cum xii. fol. componat.' ** If 
" any one has thrown the bodkin, which they 
" call WvUworf^ off her head, or has luftfully drawn 

" the 
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^ the hair from her head, he fhall compound for 
« twelve fhiUings/* Ibid. I. 5. 

' Si qua libera faemina virgo vadit in itinera 
^ fuo inter duas villas, et obviavit earn aliquis, et 

* per raptum denudat caput ejus, cum vi. foL com- 

* ponat. Et fi ejus veftimenta levaverit, ut uf- 

* que 2Agenictda denudet, cum vi. fol. componat: 
' £t fi earn denudaverit ut genitalia ejus appare- 

* ant, yd pqfitfrioraj cum xii. fol. componat.* " If 
** any free woman, a virgin, goes between two 
** villages, and hath met any one, and he by 
" force, uncovers her head, he fhall compound for 
'* fix (hillings. And if he has loofed her clothes, 
*• fo that fhe is uncovered up to the knee, he fliall 
" compound for fix fliillings : And if he hath un- 
•• covered her farther, fo that you may fee ****^ 
« or ***, he fliall compound for twelve fliillings.*' 
LL. AlaTuan. tit. 58. /.I. 

♦ Si quis liberam foeminam per verenda ejus 

* comprehenderit iiii. folid. componat, et duos £0- 

* lidos pro freda.* " If any one fliall feize a free 
" woman by that which is to be rejpedled^ he fliall 
" compound for four fliillings, and two fliillings to 
" the king for breach of the peace." LL. Frifion. 
tit. 22. /. 89. See farther LL. Sal. tit. 22. LL. 
Longohard. lib. 2. tit. 55. /. 16. 

• One may fmile at the fimplicity of thefe regu- 
lations. They are proofs, notwithftanding, of the 
refpecl entertained for chaftity. They exprefs, 
immodeftly, .the delicacies of a rude, but refining 
people. They offend virtue, in the very adt of 
promoting it. 

a Similar 
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ISSmilar inftitutions or regulations, may be feen 
in the code of Gentoo laws ; but, as they are ex- 
prefied with a ftill greater freedom of lai\guage, I 
avoid to give any examples of them. Cb. ip. 
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RiNCiPEs regionum atque pagorum inter 
fuos, jus dicunt, controverfiafque minuunt.' " The 
^' chiefs of the provinces and cantons, diftribute 
•*juftice, and decide controverfies." Cafar, de 
BeU. Gal. lib. 6. c. 22. See alfo Tacit, de Mor. 
Germ. c. 12^ 

Thefe principes became lords or barons, after 
the conquefts of the barbarians, and, in this lafl 
ftate, continued and improved the privileges they 
had previoufly poflefled. Dijfert. concerning the 
jintiquity of the Engli/h Con/titution, Part 3. In 
Germany, therp was probably no appeal from' 
their decifions. For in the German communi- 
ties, it is faid, there was no common magiftrate. 
* NuUus communis eft magiflratus.' Ca/ar, ibid. 
The judging, without appeal, was exercifed in all 
the Gothic kingdoms by the higheir divifion of the 
nobility. They had the bigb an4 the bm juftice^ 
the Ju/lite bout et bas^ alti et baJSf. 

It would lead to details improper in this place^ 
if Ifhould attempt to explain the origin and growth 
of the different privileges of the nobles. But I 
may hint my furprife, that thefe topics, fo full of 
curiofity, have fo little attraded our antiquaries 
and lawyers. The jurifdidlion and powers exer- 
cifed 
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cifcd by the great, form a remarkable ftep in the 
progrefs of the European governments, Loyfeau 
indeed, and many French wtiters^ make an eafy 
difcuffion of this matter, by afFe^Sing to treat them 
as encroachments on monarchy, or on the rights 
of kings. And Dr. Robertfon has given his fanp- 
tion to this opinion. Hi/i^ ofCbarlesY. vol. i.p. 604 

A perfedion, however, of government, or of 
regal jurifdiftion, is thus fuppofed, in the moment 
of its rife ; a circumftance, contradiftory alike to 
natural reafon and to ftory. Government is not 
perfed all at once : It attains not maturity but 
by flow degrees. The privileges of the nobles 
were prior to its perfedl ftate. In fad, it was by 
the abolition of thefe that it grew to ftrength and 
ripenefs. The monarchies of Europe were com- 
pleted, when the high privileges of the nobility 
were deftroyed. But thefe privileges were exer- 
cifed before government was underftood, and be- 
fore kings had afcertained their prerogatives. 

[2]. An old writer, fpeaking of the greater ba- 
rons or lords, has thefe words. * In omnibus tene-' 

* mentis fuis omnem ab antiquo legalem habuere 

* juftitiam, videlicet, ferrum, fojfam, furcas, et fi- 

* milia/ ** From antiquity, in the places of their 
** refidence, they always eXercife criminal jurifdic- 
*' tion fuch as imprifonment,* the fword, the gal* 
** lows, and fo on." Gervqfius^ Dorobern. an. 1 195. 
^p. Du Cange^ voc. Fofa. 

* Proditores et transfugas,' fays TacUjus of the 

li old 

* Fojfa^ undoubtedly, here fignlfies th^t fubterraneous dua* 
S^on to be feen in the caiiles of this defcription* 
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old Germans, * arboribusfu/pendurU. Ignavos ct im- 

• belles, et corpore infames coeno ac palude^ injecla 

* infuper crate, mergmt^ *! Traitors and deferters 
** they hang upon trees, cowards and effeminate per- 
" fons, and thofe guilty of unnatural praftices arc 
" fuffocated in mud under a hurdle." Be Mor. 
Germ. c. 12. This defcription has, doubtlefs, a 
reference to the German nobles or chiefs who 
prefided in the courts of the cantons and diftridls 
into which a tribe or community was divided. 
And, does it not call to one's mind the pit and 
gallows, or the right to determine de alto et bajfo 
of the feudal nobility? 

The power of mercy, or the pardoning of a cri- 
minal after fentence has been pronounced againft 
him, is a curious circumftance in criminal jurifdic- 
tion. I fhould think, that it was exerted by the 
lord or baron in his dominions before it could be 
exercifed in a general manner by the fovereign. 
The conneftion between the lord and the vaflal, 
was intimate ; and the felony of the latter being 
chiefly an injury to the former, it might naturally 
, enough be imagined, that he was entitled not only 
to forgive the offence, but to fufpend the punilh- 
ment. To his proper vaffals, the fovereign might 
alfo ad in the fame way. It was thus, in fad, 
in the Anglo-Saxon period of our hiflory. For 
the king had then only the power of pardoning 
crimes as to himfelf. But, on what principle did 
the fovereign begin to exert the general preroga- 
tive of pardoning criminals, every where through 
the flate, after condemnation ? The queflion is 

important, 
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knpoitant, and might be argued with great fliow, 
and much ingenuity. But the narrow bounda- 
ries within which I muft confine my remarks, ad- 
mit not of either. I can only hint at my idea, 
and muft not wait to infi^ft upon it. 

When the territorial jurifchdions of the nobles 
were to decay, they loft the privilege of giving 
pardons, as well as the other advantages annexed 
to their fiefs. The judges who fucceeded them, 
were not to poflefs their prerogatives. Other,* 
and more cultivated maxims of law and equity, 
had grown familiar. Unconnefted with the dif- 
tributions and the oflices of juftice, but as peers, 
tht nobles were to ceafe to interfere with law and 
bufinefs in their eftates or territories. In this con^ 
dition, their prerogatives could pafs no where but 
to the crown. That of mercy was to be fwallow- 
cd up with the reft. When regular courts were 
eredled, and when the barons neither levied troops, 
coined money, nor pardoned crimes, all thefe pri* 
vileges were to be exercifed, exclufively, by the 
fovereign. All the members of the community 
were then imder one head. The kingdom feem^ 
ed as it were to be one great fief, and the people 
looked up to the fovereign as the only fuperior. 

The a<a of parUament which had the eflTeft to 
abridge, for ever, the high prerogatives of the 
nobles, declares, • That no perfon. or perfons, of 

* what eftate or degree foever they be, from the 

* firft day of July, which fhall be in the year of 
♦our Lord God 1536, fliall have any power or 
' authority to pardon or remit ?ny treafpns, mur-. 

I i ij- * thers 
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* thers, manflaughters, or any kind of felonies, 

* whatfoever they be ; nor any acceffaries to any 

* treafons, murthers, manflaughters, or felonies ; 

* or any outlawries, for any fuch offences commit- 

* ted, perpetrated, done, or divulged, or hereaf- 

* ter to be committed, done or divulged, by, or a- 

* gainft any perfon or perfons, in any part of this 

* realm, Wales, or to the marches of the fame ; 

* but that the King's Highnefs, his heirs and fuc- 

* ceflbrs, Kings of this realm, fhall have the wbolt 

* power and authority ^thereof ^ united and knit to 

* the imperial crown of this realm.* Stat. 27. Hen^ 
ry VIII. c. 24. 

[3] Du Cange, Differt. 29. fur PHiftoire de St. 
Louis. Bruflel, ufage general des fiefs, liv. a. 
[4] < Sufcipere tam inimicitias feu pattis feu 

* propinqui, quam amicitias, neceffe eft.' " It is 
^* equally ncceffary to adopt the attachments and 
^' animofities of a father or a relation." T^acit. de 
Mor. Germ. c. 21. 

Hence the deadly feuds of our anceftors. Such 
is the ftate of manners in all rude ages. The A- 
merican carries his friendfhips and his refcnt- 
ments to extremity, and delivers them as an in- 
heritance to his fons. He is thfe beft friend, and 
the bittereft enemy. When he is difpofed to be 
hoftile, he knows how to conceal his fentiments : 

* He can even aflfed to be reconciled till he catches 

* the opportunity of revenge. No diftance of place, 

* and no length of time can all^y his refentment, 
^ or proted: the objedl of it.' Europ. Settlem. in 
Amer.voLi.p.i6$. 

It 
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It was in confequence of the principle or right 
of revenge, that the Greeks made it a maxim of 
their creed, that the gods punilh the crimes of 
the wicked upon their innocent pofterity. It was 
a confequence of it, that, even in modem times, 
thofe inclement and ungenerous laws were enad- 
ed, which taint the blood of a rebel, which dare 
to violate the facred rights of humanity, and to 
punifh a blamelefs progeny with penalties and for- 
feitures. 

[5] * In Gallia, non folum in omnibus civitati- 

* bus, atque pagis partibufque, fed pene etiam in 

* fingulis domibus, faSliones funt; eariimque fac- 

* tionum funt principes^ qui fummam audorita- 

* tem eorum judicio habere exiftimantur ; quo- 
^ rum ad arbitrium judiciumque fumma omnium 

* rerum confiliorumque redeat,' " In Gaul, not 
** only in every ftate, canton, and territory, but 
" even almoft in every houfe, there are fadtions, 
" and of thefe fadions there are chiefs, who are 
^* confidered as enjoying by their influence the 
" fupreme authority. The conclufion of every 
^* tranfadiop and part of bufinefs is decided by 
^* their judgment and refolution." Cafar^ de Bell. 
Call. lib. 6. c. I p. 

After the Germanic conquers, the wovds/aida^ 
ffidy/eeib^ dx\dfeud^ came to exprefs the hoftilities 
of the combination of kindred, who revenged the 
death o^ any perfon of their blood, againft the 
killer and his race. In the Anglo-Saxon period 
of our hiftory, thefe fadions and hoftilities were 
prevalent to an uncommon degree. And, what 

is 
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is worthy of obfervation, when a perfon was out- 
lawed, and could form no combination of this fort 
for his protedion, but might be put to death by 
any individual who met him, the term frendUs^ 
marty expreffed his condition. ' Talem,' fays Brac^ 
ton^ * vocant Anglici Utlaughe^ et alio nomine an-- 

* tiquitus folet nominari, fcilicet Frendles-man/ 
" The Englifli call fuch a man an Utlaughe^ and 
" of old' they were in ufe to call him by another 
** name, to wit, Frendles-man." Lib ,3. p. 129. 

About the year 944, King Edmund, with a 
▼jew of repreffing the violence and pernicious ten- 
dency of fuch confederacies, enabled the follow- 
ing method for their regulation. 

* Memet, et nos omnes taedet impiarum et 

* quotidianarum pugnarum quae inter nos ipfos 

* fiunt, et propterea in hunc modum ftatuimus. Si 

* quis alium pofthac interfecerit, folus cum inter- 

* fefti cognatis faidam gerito, cujufcunque condi- 

* tionis fuerit, ni ope amicorum integram werara 

* intra duodecim menfes perfolverit. Sin deftitu- 

* erint eum cognati et noluerint : Volumus ut illi 

* omnes [praeter reum] a faida fint liberi, dum 

* tamen, aec vidlum ei prebeant, nee refugium. 

* Quod fi ,quis hoc fecerit fuis omnibus apud re- 

* gem'muldator, et cum eo quem deftituit nuper, 

* faidam jam fuftineat propinquorum interfedti. 

* Qui vero ab alio cognatorum quam a reo fump- 

* ferit vindidam, fit in faida ipfius regis et amico- 

* rum fuorum omnium, omnibufque bonis fuis 

* pleftitor'. " I, and all of us, are afhamed of the 
** daily and impious battles which fall out among 

"'us, 
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** us, on which account, we have refolved as fol- 
*' lows : — If any one hereafter ftiall have flain an- 
" other, he . alone ihall carry on a feud with the 
" relations of the deceafed, unlefs by the affiftance 
** of his friends, he has, within twelve months, dif- 
** charged the dated price of a murther. If his 
" relations have renounced and difowned him, we 
" will that they all, except the perfon accufed, 
" Ihall be freed of the feud, providing that they 
" neither fupply him with food nor Ihelter. But 
" if any one fhall do tiiis, let him forfeit his whole 
** property to the king, and with his kinfman 
" whom he had renounced, let him fuftain the 
" feud of the relations of the deceafed. But who- 
" ever of thefe relations takes revenge upon any 
** other perfon than he who is accufed, fliall be 
" in the feud of the king himfelf, and of alf the 
" king's friends, and fhall forfeit all his property/* 
LL. Edmund, ap. Spelm. Glojf. p. 209- 

The method of compounding, or of buying a- 
way the refentment of the injured kindred, is 
thus defcribed by the fame prince. 

* Prudentium eft faidas compefcere. Primo [de 

* more gentium] oratorem mittet interfedor ad 
^ cognatos interfedi, nunciaturum fe velle eifdem 

* fatisfacere. Deinde tradatur interfeftor in ma- 
' nus oratoris,^ ut coram veniat pacate, et de fol- 
' venda wera ipfemet fpondeat. Sponfam folvi 

* fatifdato. Hoc fado, indidetur mundium regis, 
' ab illo die ufque in vigintLunam nodes, et col- 

* liftrigii muldam dependito ; poft alias viginti u- 

* nam node? raanbotam, et node vigefima prima' 

* fequenti 
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* fequenti primam were folutionem numerato. 
" It is prudent to extinguifti feuds. Firft, accord 
" ing to the cuftom of nations, let the murthere; 
" fend a fpeaker to the friends of the deceafed t( 
" inform them that he is willing to give them la 
" tisfaftion. Then, let the murderer be delivered in 
" to the hands of the fpeaker that he may come ii 
" fafetybefore them, and may, in perfon, promife tc 
" pay the price of a man's life. Let him give fccu- 
" rity that the penalty fliall be difcharged. This 
" being done, let the King's peace be proclaimed 
" for twenty-one nights, from and after that day, 
" and let him undergo the puniihment of the pil- 
" lory ; and after twenty-one nights more, let 
" him pay the price of the murther, and the firft 
" payment of this price on the twenty firft night." 
LL. Edmund.ap. Spelm. Glojf. p. 210. et Wilkins^ p. 

74- 75- 
Tranfadlions of the fame nature, charadlerife 

the criminal jurifprudence of all infant nations. 

* Criminal matters,' fays a moft acute and ele- 
gant writer, * are generally compromifed among 

* the Americans in the following manner. The 

* offender abfents himfelf ; his friends fend a com- 

* pliment of condolence to thofe of the party mur- 

* dered. Prefents are offered, which are rarely 

* refufed. The head of the family-appears, who, 

* in a formal fpeech, delivers the prefents, which 

* confift often of above fixty articles, every one of 

* which is given to cancel fome gart of the offence 

* and to afTuage the giief of the fuffering party. 

* With the firft he fays, By this I remove the hatchet 
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^from the 'Wound^ and make ii to fall out of the bands 

* ofbim ivbo is prepared to revenue tbe tryury ; with 
' the fecond. I dry up tbe blood oftbal wound ; and 
' fo on, in apt figures, taking away, one by one, 
' all the ill confequences of the murder.' Europ. 
Setilem. in America^ vol. i. p. 174, 

The hoftilities and fadions of which I fpeak, 
were fupported among the Anglo-Saxons, as a- 
inong the Gauls and the Germans, by the autho^ 
nty and countenance of the chiefs and the nobles. 
In the Norman times, the barons gave letters or 
mandates of pvdte^lion to individuals, whom they 
were difpofed to ferve. Even kings gave obliga* 
tions to abbeys and monafteries, by which they 
were bound to prote^S them againft violence of e- 
very kind. On the confideration of fines, they 
were even to remit their own animofities, and to 
prote^ criminals from juftice. See appendix. No 3. 
The fame things had place in the other kingdoms 
of Europe. Men, weak, and without (trength, 
bought tbe affiftance and prote6tion of the ftrong 
and powerful. Du Cange^ voc. Salvamentum^ Ca-^ 
pitalicium* Form. Solen. ap^ Baluz. 

[6] After the beautiful difcovery of a magiftrate, 
the violence of the injured is correded ; and it is 
then, probably, that fines and compenfations for 
offences are invented, or at leaft eftablifhed. 

• Nee implacabiles durant,' fays Tacitus^ of the 
refentments of the Qermans, * luitur enim etiam 
' homicidium certo armentorum acpecorumnume- 
*ro, recipitque fatjsfadlionem univerfa domus.' 
*' Their refentments are not implacable, fince a 
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'* murther is pardoned for a certaiq number of 
♦* liorned cattle or ftieepvj and the whole family 
** acknowledge themfelves to be pacified." De 
Mor. Germ, r, 31. 

Thefe fines or compofitions^ of which it was the 
objedl tofatisfy the revenge^ of the relations of the 
perfon who had fuftered, were originally fettled by 
their agreement with the offender, or, by thedifcre- 
tion of the magiftrate. Afterwards they were fixed 
by ordinances. The Anglo-Saxon laws, as well as 
thofe of the other barbarians, recount not only 
the ftated fines for particular oflfences, but for par- 
ticular perfons, from the prince to the pedant. 
When the delinquent could not pay the fine, 
which was to buy away, or to gratify the refent- 
^nent of the injured family, the law, before it was 
improved, delivered him oyer to their refentment, 
and the wild ilate of nature revived again. Com- 
pofitions of this kind were known, anciently, in 
Europe, under a variety of names. See in the 
Gloffaries, f^Vera^ Faida, Compojitio^ Wergeldum^ &,c. 

The exadion of fines to the injured, among the 
ancient Germans, I confider as a proof that, in 
criminal matters, they had proceeded to appeal 
to a judge. \ therefore differ from Dr. Robertfon,. 
when he obferve§, that, \ among the ancient G^r- 

* mans, as Weil as other nations in a fimiiar ftate 

* of fociety, the right of avenging injuries was a 

* private and perfonal right, exercifed by force of 

* arms, without any reference to any umpire, or 

* any appeal to a magittrate for dccifiun,' tiifi- 
tfGharks V. voh z. p. Z'j^. ' 



Ib faA, it was not ever) folely the fine to indivi-^ 
<luals that was known among the Geniians. They 
had advanced much farther in criminal, jurifpru^ 
dence. It was thought that the criminal, befid6 
offending a particular family by the injury done 
to any of its number, had alfo offended the fociety> 
hy breaking its peace. A fine, likewife, was, on 
this account, exacted from him, and went to the 
pubiic or fife. And thu^ Mr. Hume, too, is mif- 
taken, when he will not allow that the Germans 
had made thii ftep towards a more cultivated life. 
Jli/i. of England^ vol. i.^. 154. 

Thefe different fines, the compofition to the in- 
dividuals^ and that to the pubhc, are pointedly 
and beautifully dillinguifhed in the following paf- 
fage of Hacitus. Having mentioned the methods 
in which the German nation^ puniihed the greater 
crimes, he adds, ^ Levioribus delidis, pro modo 

* poenarum, equorum pecorumque numero con- 

* viiSli muk9:antur^ Pars mul^ae Regl vel Cvoi^ 

* tati : Pars ipji qui vindicatur vel propinquis z\\x^^ 

* exfolvitur.* " For lefler faults, by way of punifh- 
** ment, a number of horfes or other cattle arc 
** paid by the offending party. A portion of thi^ 
*♦ penalty is given to the king ; or the ftate^ and 
** the reft is paid, either to the perfon who is to 
" be avenged, or to his relations." De Mor. Germ. 
c. 12. It is impoffible for an authority to be more 
exprefsorfatisfadory againft thefe eminent writers. 

After the conquefts of the Germans, the fine 

for difturbing the public peace was exaded undey 

the name oifredum ; and it is obfervable, that % 

K k y portion 
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portion of the profits of it came to conftitute th( 
firft falary of judges. 

The biographer of Charles V. I am fenfible 
profeffing to be guided by Baron Montefquieii 
denies that * the fredum was a compenfation due t< 

* the community, on account of the public peace; 
and conliders it as * the price paid to the magif 

* trate for the protedlion he afforded againft th< 

* violence of refentment.* Fdl. i.p. 300. This no- 
tion fems not to agree with his former opinion, as 
he conceives that the fredum was paid in the age 
of Tacitus*. And I obferve he has alfo affirmed, 
that the fine to the injured family may, in like 
manner, be traced back to the ancient Germans f, 
which appears to be another inconfiflency with 
his former declaration. But waving any confide- 
ration of thefe inadvertencies, I think there is 
nothing more evident, than that the fredum was 
originally paid to the fife, or to the fovereigh, for 
the breach of the peace. The following argu- 
ments are ftubborn, and perhaps conclufive. 

* Fredum 



* ' A certain fum, called 2, fredum^ was paid to the king 

* or (late, as Tacitus expreites it, or the Fifcus, in the laor- 

* guage of the barbarous laws.* Vol, i. p. 300. 

f ^ The payment of a fine, by way of fatisfadion to the 

* perfon or family injured, was the firft device of a rude pe«- 
' pie, in order to check the career of private refentment, and 

* to extinguifti x)^o{tfaidae or deadly feuds, which were pro- 

* fecuted among them, with the utmoft violence. This cuf- 
' tonv may be traced back to the ancient Germans. V0L X. 
/• 299. 
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* Frcdum regalis compoiitio Pacis. " Fredum 
" is the royal compofition for brea9h of the peace." 
Ghjffl Vet. ap. Lindenbtxiig. p, 1404. 

* Hoc quoqae jubemus, ut judices fupra nomi- 

* nati, live fifcales, de quacunque libet caufa freda 
' non exiganty priufquam facinus componatur. 

* Si quis autem per cupiditatem ifta tranfgreflus 

* fuerit, legibus componatur. Fredum autem non 
^ illi judici tribuat, cui culpam commifit, fed illi 

* qui folutionem recipit, tertiam partem Fisco tri- 

* buat, ut Pax perpetua ftabilis permaneat.* "Wc 
" farther ordain that the judges above named or 
" the Fifcal, fhall exaft the fredum in no cafe 
" whatever till the penalty has been fettled for 
" the crime itfelf. If any one, however, has from 
" avarice broke this regulation, let it be fettled 
" by the laws. Yet the offender fliall not pay the 
*^ fredum to the judge, to whom he owned hisfeult*, 
** but to him who has received fatisfadion for the 
" crime, and let him give a third part to the Fife, 
^* that there may be perpetual peace.'* LL. Ri- 
puar. tit. 89. 

* Si quis liber liberum infra januas ecclefiae oc- 
* ciderit, cognofcat fe contra Deum injufte feciffe, 

* et 

* The {bnner lentence feems to fuppofe the cafe that the 
judge had already received ^^ fredum^ and confequently this 
claufe appears to have the air of a contradidion. Among bar- 
barians fuch inaccurracy is not furpriilng. But at this day, a 

« Britifh a6l of parliament i« often unintelligible even to the 

* very wifeacres who have drawn it up. Of late years, m par- 
ticular, our reocrds have been crowded with flatutes of expla- 
nation. T. 



a6i 



A VIEW OF SOCIETY 



m 



* et ecclefiam Dei polluifle : Ad ipfam ecclefiam 

* q«iain polluit Ix, foL componat.^ Ad Fiscum 

* vero fimiliter aUos Ix. fol, pro Fredo folvat : 

* Parentibas autem legitimum weregildum fol- 

* vat/ ** If any free man hath flain another with- 
** in the gates of the church, he ought to know 
*' that he aded nnjuftly to God, and ha^ defiled 
•* \m church. With the churcAi which he has 
'* defiled, let him compound for fixty fhillings. In 
" like manner let him pay fixty (hillings to the 
** fifcal, for breach of the king's peace. To the 
" parents let him pay the fine ftipulated by law." 
LL. j4laman. tit. 4. 

* Si nobilis furtum quodlibet dicitur perpetrafle, 

* et negate voluerit, cum quinque facramentalibus 

* juret : Aut fi negare non potuerit, quod abftulit 

* in duplum reftituat, et ad partem Regis Ixxx. 

* fol. pro. Fredo componat, hoc eft Weregildum 

* fuum.' " If any nobleman is faid to have com- 
•* mitted a theft, and chufes to deny it, let him 
" fwear by the five facraments. Or if he cannot 
" deny, let him reftore the double value of what 
" he ftole, and compound for eighty (hillings to 
" the king for breach of the peace, and this (hall 
" be the ranfom of his life." LL. Frifionum, tit. 
^.L I. See farther LL. Longobard. tit. 30. /. 13. 
Capit. Kar. et Lud. lib. 3. lit. 30. 

Among the Anglo-Saxons, the fine for the vio- 
lated peace was termed Grietbbrecb. Spelm. Gloffi 
It was, as times became mercenary, that a part 
of th^ frednm^ and fometimes the whole of it, went 
to the judge. And the falary thus affigned to 

him, 
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hiiri, was not for the protedion he afforded, for 
he was the fervant of the public ;^ but as the re- 
ward of fai9 growing trouble, and the emolument 
of his office. See LL. Sal. tit. 52. /• 3, tit. 55, /. 2. 
LL. Baivvar. tit. 2. 1. x6. , , 

The giving a flipen4 to judges out of the fines* 
for the violated peace, was conunon in England, 
as' well as in the other ftates of Europe. This fti- 
pen4 or allowance was ufually the third penny 
of the county. An old book of Battel- Abbey, 
dted by Mr. Selden^ has thefe words. * Confu- 
^ etudinaliter per totam Angliam mos antiquitus 

* pro lege inoleverat, comites provinciarum xer- 

* TiUM DENARiUM fibi obtincrfc.' " It is an ancient 
^^ cuftom over all England, and by pradice has 
" be<x)me a law, that the carls of the counties 
♦* receive the third penny." Tii. Hm. part ^. cb. 

' $' fi^' 7- Gcrvafe of Tilbury, or whoever wrote 
the old dialogue c(»ceming the exchequer, fpeaks 
thus. * Comes eft qui tertiam portionem eorum 
^ quae de placitis prpveniunt in quolibet comitatu 

* percipit.' ** The earl receives the third part 
^^ of the fums which ariie in each county from the 
♦* decifions." And the Mr/, he fays, was called 
Camesj * quia Fi/co Ibcius eft, et comes in perci- 
■ piendis.* ** Becaufe he was an aflbciate with 
" the Fife and his partner in perquifites." Dial, 
de Scaccar. lib. 1, c. 17. This trad is publifhed 
by Mr. Madox in his hiftory of the exchequer. 

* De iftis odo libris,' fay the laws of the ConfejQfor, 
^[fcil. mulda violatae pacis] Rex habebat cen- 
^ turn folidos, et Conjid comitatus quinquaginta, 

• qui 



264 



A VIEW OF SOCIETY 



fiiim 



mm^ 



* qui TERTiUM habebat denarium de forisfaduris : 

* Decanusautem reliquos decern.' ** Of thefe eight 
" pounds, viz. the fines for breach of the peace, 
" the king had an hundred Ihillings, the judge 
** of the county fifty, who had the third penny of 
" forfeitures; the dean the other ten." LL. Con^ 
fijf- ^- 31- ^P' Spelm. Cflojf.p. 142. What fhows 
likewife, beyond a doubt, that the third penny 
of the county arofe out of the fines for the vio- 
lated peace, is the circumftance, that the kings 
of England made formal grants of it to fubjed^s 
whom they favoured. This, the book already 
quoted concerning the exchequer, lays down in 
thefe words. * Hii (h had been fpeaking of earls, 

* and of the profits of fines,) tantum ifta percipi- 

* unt, quibus regum munificentia obfequii prae- 

* ftiti, vcl earimiae probitatis intuitu comites fibi 

* creat, et ratione dignitatis illius haec conferenda 

* dec^rnit, ^[nh\\£'dL2imphaereditarie quibufdam per- 

* fonaJiter.^ " Thefe profits are received by thofe 
** whom the generofity of the king, on account of 
** the^r approved fidelity, and dittihguilhed pro- 
•* bity towards him has made earls, and becaufe of 
•* their dignity, he ordains thefe to be conferred 
*• on them, to fome perfonally^ and to others be^ 
" ritahlj!^ Dial, de Scaccar. ap. Madoit, p. 402. 
The higher earls, or the earls palatine, it is ob- 
fervable, had all the profits to their own ufe. Of 
the earls who poffefled the third penny, there is 
mentioned the Earl of Kent, who had it under 
William I. ^d there is evidence,^ that it was 
anciently enjoyed by the Earls of Arundel, Ox- 
ford, 
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ford, Eilex, Norfolk, and Devonfhire. Selden^ 7ii. 
Urn. part %. cb}$. Madox^ Baron. Ang. b. 2. cb. i. 
C73 ^Whcn the right of private war was acknow- 
ledged as a legal prerogative of nobility, regula- 
tkms were made to adjuft its nature and exertion. 
Beaumanoir^ Couturaes des Beauvoifis^ cb* 59. Du 
Cange^ differt. ig.fur rbiftoire de St. JLouis. Bou^ 
iakruittiers on tbe ancient parliaments of France^ let^ 
ter. 5. What is furprifing, even the negled oS, 
exercifing this right, when a prefer occafion re- 
quired its exertion, was an offence to the order 
who profefled it, and an objefl: of puniftiment. 

* La Due Sandragefile,' fays Saint Toix^ * ayant 
' ^te tue.par quelqu'un de fes ennemis, les Grands 

* du Royaume citerent fes enfans qui negligeoi- 

* ent de venger fa mort, et les priverent de fa fi\c- 

* ceffion.' ** The Duke of Sandragefile having been ' 
** llain by fome of his enemies, the grandees of 

^' the kingdom cited his children who negleded 
'* to revenge his death, and deprived them of his 
•* fucceffion." EJais biftor. torn. 2. p. 88. In 
France, this prerogative of the nobles was not en- 
tirely abolilhed in the middle of the fourteenth cen- 
tury. Bruffelt ufage-generai des Fiefs^ liv. 2. cb. 2. 
Dr. Robertfon feems to imagine, that, in Eng- 
land after the Norman invafion, the nobility loft, 
or did not exercife the right of private war ; and 
he reafons with a view to account for thefe parti- 
culars. Hi/i. o/CbarksY. vol. i.* It is to be ac- 
L 1 knowledged^ 

* ^ After the conqueft, the mention of private wars among 
^ the nobilitj, occurs more rarely in the Englifh hiilory, than 
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knowlcdged, that the hiftorians of England have 
not been fufficiently attentive to record the pri- 
vate wars of the nobles. But this elegant writer 
ought, doubtlefs, to have remembered, that, in the 
higher order of its nobility, the right of private war 

was 



* in that of anj other Earopean nation, and no laws concern- 

* ing them are to be found in the body of their flatutes. Such 

* a change in their own manners, and fuch a variation from 
^ thofe of their neighbouifs, is remarkable. Is it to be a- 

* fcribed to the extraordinary power which William the Nor- 
' * man acquired by right of conqu^ft, and tranfiputted to his 

* fucceflbrs, which rendered the execution of juftice more i^i- 
' gorous and decifive, and the jurifdi6^ion of the King^s court 
' more extenfive, than under the monarchs on the continent ^ 

* Or, was it owing to the fettlement of the Normans in £ng- 
' land, who, having never adopted the pra^ice of private war 
' in their country, abollfhed it in the kingdom which they 

* conquered ? It is afferted, in an ordinance of John King 

* of France, that in all times paft, perfons of every rank in 

* Normandy have been prohibited to wage war, and the prac-' 

* tice has been deemed unlawful. Ordon, torn. 2. p. 407. If 
^ this fa6l were certaii^, it would go far towards explaining 
*' the peculiarity which I have mentioned. But, as there are 
< fome Englifh ads of parliai^ient, which, according to the re- 

* mark of the learned author of the Ohfervations on the Statutes^ 

* chiefly ibe more Ancient^ recite falfehoods, it may be added, 

* that this is not peculiar to the laws of that country. Not- 
' wi^ftanding the pofitive aflertion in this public law of 
^ f ranee, there is gppd reafon for confidering it as a flatute 

* w^ch recites a falfchood.' Charles V. vol. i.p. 286. 287. 

» The firft queftion that Is put by this hiftorian, is founded 
on a miilake } for WilUam the Norman atchieved no conqutfi 
over £ngland« The fecond queflion is founded on a fuppofcd 
fa6l, wh^cb he appears to regard as of no moment 5 and in* 
dtcd it does not deferve to be co&fidered in any other '^%^\\ 
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Wfts as much inherent as the coinage of money^ 
the holding of courts, or any other of their pre*, 
rogatives ; and that thefe received not their laft 
and effei^ual blow till the age and reign of Hen- 
ry VIII. 

In the Appendix, I produce a very curious 
proof of the exercife of private war in England. 
It is a truce between two nobles, agreeing to flop 
hoftilities. appendix. No. 4* The .following paf- 
fage of GlanvUle^ is aUb a llriking teflixnony of the 
exiftence of the right of private war. * Utrum 

* verp ad guerram fuam maintenendam poffint do- 

* mini hujufmodi auxilia exigere quaero.' *' I alk 
. '* whether lords can demand affiftance of this 

" kind, to carry on their own private wars.'* Lib. 
9. r« 8. And the difpute between Richard Earl 
IVfarihall, and Henry III. of which there is a fin* 
gular relation in Matthew Paris, is certainly to be 
accounted for on the principle qf this prerogative. 
Nor is there wanting other evidence of its ex- 
iftence. It was in a great meafure, from the ex* 
ercife of the right of private war, that in England, 
in the age of iStephen, there were above eleven 
hundred forts and caftles. Lord Lyttletoris Hijlory 
qJ Henry II. vol i.p. 418. Tht feudum jurabde 
(t reddibile was Ukewife a confequence of it, by 
which a fovereign or a noble put a vafTal into any 
of his caftles, in order to defend it, and to guard 
his i^oreaand his prifoners, and whom he bound 
hy an oath, to reftore it in a certain time, or to 
^ fais<:all or njandate. This form of fief and tenure 
-Was not . only known in England, but frequent 

Llij there; 
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there ; and mention is made of it in the kws df 
Henry I. The right of private waar was, there^ 
fore, often exercifed in this country ; and what 
deferves obfervation, without paying an attention 
to this right, it is impoflible to explaia thofe or-- 
dinances of Henry which allude to this feud^ pe- 
culiarity. Spelman,^ not attendkig to it, could 
not reach their meaning, and pronounces of them^ 
that they are ebfcure . and corrupted. Glqffl voc. 
CqfteUacium. Their fenfe, notwithiianding, whea 
tried by this ilandard, is eafy and natural. 

[8] The prerogatives of the higher nobility 
throughout Europe, may be seferred to the fol-^ 
lowing heads ; the power of making war of their 
private authority, the right of life and death in 
their territories, the levying of impofts, the raif^ 
ing of troops, the coining of money, and the ma« 
king of laws. It is to be wiihed, that fome in« 
quifitive and judicious antiquary would collet 
from the Englifh laws and records, aU the cir- 
cumftances to be found which have a relation to 
thefe topics. He could not offer a more valuable 
prefent to the public. 

Thefe powers were exercifed by the higher no- 
bles among the Anglo-Saxons. For, though pa^ 
latinates^ which are generally allowed to have pof- 
lefled them, were not familiar by name in thofe 
times ; yet, I cannot but agree with Mr. Selden, 
that the fenfe and fubftance of them were then 
fully known. The Anglo-Saxon earls, who had 
their earldoms to their own ufe, had regal jurif- ' 
diftiott^ and the king's writ of ordinary juftice did 

not 
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flot run in their dominions. Such, for example, 
was Etheldred Earl of Merdand, mider King Al^ 
fred, and his fon King Edward. Selden^ Tk. Htm. 
part 2. cb^. S.fe^. 8. Di/fert. cmcermng the An- 
tiq. qftbe Engl. Con/ikiaion^ part 3. 

After the Norman invafion, many of the high- 
er nobility were exprefsly known as Earls^Fda^ 
tine. Chefhire was a palatinate, and poflfefled by 
its earls, ad gladium^ Jktit ipfe rex totam tenehat 
Anglican ad coronamfuam. ^* By the fwoid, as the 
" king himfelf pofTefled all England by his crown." 
The ancient Earls of Pembroke were alfo pala- 
tines, being domini Mius comitatus de Pembrocb^ 
•• lords of the whole county of Pembroke ;** and 
holding totum regale infra praecinSlum camitatus 
fai de Pembrocb. This is the language of records, 
. The like regality was claimed in the barony of 
Haverford. The bifhops of Durham had, ancient* 
ly, omnia jura regalia^ et onrnes libertates regaJet 
irfra libertatem fuam Dunelmenfem. ** All royal 
" rights, and royal privileges within the liberties 
*• of Durham." The Archbifhop of York had a 
regality in Hexham, which, anciently, was ftyled 
a county 'palatine. The biihoprick of Ely was a 
palatinate, or a royal franchife. The earldom of 
Lancafter was created palatine iii the reign of Ed- 
ward III. Hugo de Belefme, Earl of Shrewlbury, 
under William 11. had the title palatine. The 
feme thing is mentioned of John Earl of Warren 
and Surrey, under Edward III. And Humfrey 
de Bohuii, Earl of Hereford and Eilex, had a re-^ 
idity within the honour of Breknou. Spelm^ Ghffi 
z de 
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de Comity Palatmo^ Selden^ tit. Hon. part. 2. chi 5* 
fe6l. %. Madoxy Bar. Angl.p. 150. Camden^ BrU 
tan. p. 661. 935. 

[9] Marculphus has prefervcd a form or writing 
by which the converfion of allodiality into tenure 
took place. The inquifitive reader may confult 
it in Baluz. Capit. Reg. Franc, torn. 2. p. 382. 383. 
with the notes of Hieron. Bignon. p. 896. 898. 

The agreement of an allodial proprietor and the 
(bvereign, or the feudal lord to whom he was dif- 
pofed to grant his property, with the view of fub- 
mitting it to tenure, direded the nature an^ pe- 
culiarity of the obligations to which he was to 
yield in his new iituation. In confequence of the 
protedion of a fuperior, he was generally to give 
his military fervice, and all the aids or incidents 
of fiefs. At other times, howeyer, he was only 
bound not to take arms againft the fuperior, but 
to remain at peace, without any connexion with 
the enemies of his lord, and without the burden 
of the feudal incijdents. He was (imply to be 
bound to homage, and a paflive fidelity. 

It is contended for, indeed, flrenuoufly, and at 
great length, by Monf. Bouquet, that the great- 
er and lefler jurifdidions were inherent ijti allodi- 
ality. Le droit Public de France. Dr. Smithy in 
his moil ingenious Inquiries concerning the Wealth 
of Nations, gives his fuffrage for the fame opinion. 
And Dr. Robertfon, notwithftanding what he has 
feid concerning iiefs, is, in fome meafure, difpof- 
ed to it. Hijl. of Charles V. vol. i.p. 303. 

If fupreme juriididioni however, and eminent . 

prerogatives 
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prerogatives were connefted with allodiality, it 
feems altogether inconceivable, why its poflefIbr» 
fbould have converted it into fiefs. Perhaps thefc 
writers have confounded with allodiality the feu^ 
dum Francum^ or bonoratum^ which exprefled a 
condition of it after its converfion into feudality. 

* Ut omnia teneant/ fays an old monument cited 
in Du Cange, * ab Abbate et fucceflbribus ia 
^ franaim foedum five allodium^ ut pro his homagi- 

* um francum nobis Abbati ct fucceflbribus nof- 

* tris, amplius facere teneantur.* ** That they 
" may hold all thefe from the abbot and his fuc 
" ceflbrs in free feu or allodiality, and that they 
*' may be more fully bound to make free homage 
** for thefe to us and our fucceflbrs in the abbacy." 

* Haec omnia,' fays another charter cited by him, 

* habeo et teneo a te D. Raymundo Comite Mel- 

* gorii zd feodum francum et honoratum^ pro quibus 
^omqibus prefcriptis facio.vobis hominium et fi- 

* delitatem,' " All thefe I hold in free feu from 
" you Lord Raymond Earl of Melgor, and for all 
" whichabove written I do you homage and fealty," 
Bu Cange ^ voc. Feudum francum et bonoratum. * Les 

* fiefs d^bonneur! fays Salvaing^ * font ccux qui ont 

* tellement conferve la nature de leur engine, qu'* 

* ils ne doivent au feigneur que la boucbe et les mmns^ 

* fans aucune charge de quint, de rachat, ni d*au- 
^ tre profit quelconque.' " The Fiefs of honour 
" are thofe which have fo preferved the nature of 
" their origin, that they owe to thc^ir lord only 
*• the mouth and the bands, without any charge of 
^* rajifom or other profit whatever." Cb. 3. 

It 
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It is alfo well known, and might be illuftrated 
by a variety of proofs, that allodial proprietors were 
16 little attended to, and adorned with diftini^ons, 
that they could not, without the confent of the 
king, build, for their protedion, ahoufe of ftrength 
or a caftle. Bruffel^ ufage^general des Jiejs^ vol. x. 
p. 368, Yet this privilege was originally^of fo 
little account, that it was enjoyed indifferently 
by every feudal lord. 

(xo) Du Cange, voc. Gruarium, Fedagium, 
Rotaticum, Feudum Nummorum, Feudum Sol- 
date. Bruflel, Ufage-general des fiefs, liv. x. ch. 
I. itd. XI. Aflifes de Jerufalem, avec des notes, 
par Thaumafliere,/. xyx. 268. 

SECT. IV. 

[x] * Duces ex virtute fumunt. . . • Du- 
^ ces exemplo potius quam imperio, fi prompti, fi 

* confpicui : Si ante aciem agant, admiratione 

* praefunt.' " They felcdl chiefs on account of 

" their bravery The chiefs com- 

" mand lefs by authority than example. If they 
*^ are daring adventurous and confpicuous in ac- 
*• tion, admiration commands obedience." Tack. 
de Mor. Germ. c. 7. * Ubi quis ex principibus in 

* concilio fe dixit ducem fore, ut qui fequi velint 

* profiteantur ; confurgunt ii qui et caufam et ho- 

* minem probant, fuumque auxilium poUicentur, 

* atque ab multitudine collaudantur/ " When 
♦• any chief in their councils, fays, that he will be 
** a leader, that thofe who are willing to follow 

"him. 
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* him may declare fo. Thofe who approve the 
*' undertaking and the leader, arife, and promife 
** their affiftance, aad are applauded by the mul- 
** titude/* Cafar, de Bell. GoB. lib. 6. c. 22. 

£2] ' Nihil autem neque publicae neque priva- 

* tae rei, nifi armati agunt. Sed arma fumere non 
^ ante cuiquam moris, quam civitas fuffedurum 
' probaverit. Turn in ipfo confilio vel priiicipum 
.' aliquis, vel pater, vel propinquus fcuto framea- 

* que juvenem omant/ " They tranfacS: no bufi-» 
^\ nelk either public or private unarmed. But it is 
*' not the cuftom fpr any one to aflume arms, till 
^* the date has approved him as able to bear them, 
*' Then, in the midft of an aflembly, fome chief, 
** or his &ther or a relation, equips the youth with ' 
"a, ihieLd or javelin." Tack^ de Mor. Germ. 
r, 13. 

• Thcfe military youths,* fays Camden^ * were 
^ called in their language Knechts^ as they are in 

* ours.' Introd. tatbe Britannia^ p. 245. 

[3] * Patri Regi Rex Ludovicus Ingelheim oc 
' cunt, indeque Reneiburg cum eo abiit, ibique 

* ^^f^ j^™ appetens adolefcentiae tempora, accinc^ 

* tus eft^ ** Prince Lewis met the King his father 
** at Ingelheim, and from thence attended him to 
*' Renefburgh, and there, ambitious for the diftinc* 
*♦ tions of youth, he was heked with a fword!^ 
Vit. hud. Pii^ an. 791. Of King Athelftane there 
is this mention in Malmftmry^ * Nam et avus Al* 

* fredus profperum ei regnum imprecatus fuerat, 
« videns et gratiofe complexus fpeciei fpedatae 

* puerum et geftuum elegantium : Quem etiam 

Mm. premature 
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* premature fnilitem fecerat donatum cblamyde coc^ 

* ctaea^ gemmato bakbeo^ mfe Saxonico^ cum vagina 

* aurea.^ " For there his jrand-father,\Alfred, 
*^ faw and emlnraced the youth of a goodly appear* 
*' ance add elegant mien, and he prayed for the 
" profperity of lus reign. At an early period, he had 
" made him a knight, by prefenting him with a 
" fcarlet cloak, a belt fet with precious ftones, and 
•• a faxon fword . iih a golden iheath/* Lib. 2. 
' Henrico nepoti fuo David Rex Scotorum virUid 

* troMdit armaJ ** To Henry his grand-fon David 
** King of Scotland delivered the arms of man- 
" hood.'* Hen. Hunlingdon^ lib. 8. See Du Cange^ 
voc. Arma. 

Other particulars, expreffive of the anriquity 
of knighthood, may be feien in the Diflertations 
t)n the hiftory of St. Louis, And, with regard to 
our Saxon anceftors in particukr, Mr. Selden has 
found frequent mention of knights in the charters 
of that age. Titles of Honour ^ part./i. cb. 5. Mr. 
Hume, therefore, reafons hypothetically, when 
he admits not of chivalry in the Anglo-Saxon times«. 
jippendix^ 11. 

The addition Sir to the names of knights, was 
in ufe before the age of Edward I. and is from Sire^ 
which in old French fignifies feignieur^ or lord. 
Though applicable to all knights, it ferved pro- 
perly to. diftinguifh thofe of the order who were 
not barons. To kixights-baronet, who are a mo- 
dem inftitution, and no part of the ancient chi- 
valry, the addition Sir is granted hy a claufe in 

their 
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their patents of creation. Jftmole on the Garter\ 
cb. I. 

The rooft honourable method of receiving 
knighthood was from the ibvereign. But everjr 
poflefibr of a fief could beftow it ; and one knight 
Could create another. * Eorum/ fays Spehnan^ 
' fuit miUtem facere quorum fuit feodum dare.' 
^ It was their title to pxeatb a knight, who could 
" grant a fief.'' Differt.de miltte^ a}. Reliq. p. i8o. 
* Tout chevalier,* feys St. Fdaye^ * avoit le droit 
' de faire chevaUers.' '* Every knight, had a title 
** to create knights.*' Memoiresfur Vancienne cbe* 
mderie^ torn. i.p. 70. A king could receive it 
from the hands of a private gentleman. 

Its value may be remarked in the following pe« 
culiaiity^ * Scitis/ faid a Lombard king to his 
courtiers, ' non elle apud nos confuetudinem, Ut 
' regis JSius cum patre / randeat^ nifi prius a Tcge 
' gentis exterae arma fufceperit! *• You know 
*' that it is not cuftomary with us for a fon to dine 
^' with his fiither, unlefs he has firft received 
'' knighthood from the king of a foreign nation.'* 
Fold. Diac. lib. i. ap. Honori de Sainte Marie ^ dif^ 
fert. fur la cbevalerie, p. 182. * Liberos fuos/ 
iaid Caefar of the Gauls, ' nifi quum adoleverint, 

* at munus miUtiae fuftinere poffint, palam ad fe 
^ adife non patiuntur ; filiumque in puerili aetate 
i in pubtico in ctmjpe&u patris ajjijierey turpe du* 

* cunt.' " They fufier not their fons to approach 
^ them in public till they are grown up and cap* 
** able of bearing arms. They would efteem it 
** ihameful for a fon in his boyifh years to attend 

M m ij " publicly 
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" pubFicly in fight of his fiithcr." Dc Bett\ Gait, 
lib. 6. c. i8. 

• Baa^ les premiers temps/ ixyiSt. Pdayae^ ^ la 

* plus iiluftre naiflance ne donnoit aiK nobks aa* 

* cun rcmg perfotmel^ a moins qu'ils rCy euflent a-^ 

* jouti^ le tkre ou le grade de cbevaUer. Juiqu' 
' alors on ne les confideroit point comme membres 

* de Fetat, puifqu' ils n'en'^etoient point enox'e les 
^fotaiens et les defenfures: Les Ecuyers apparten- 
' oient a la maifon du maitre qu' ils fervoient en 

* cctte qualitc; ccux qm ne Tetoient pas encore, 
^ n' appartenoient qu^ a la mere defamilie dont ils 

* avoient re^u la naiflance et la premiere educa^ 

* tion/ " In early times, the moft illtiilrioos birtb 
** did not gire the nobles any peribnal rank, at 
*' leaft until they bad added to k the titleKM- degree 
** of Jcnighthood* Till then they were not coiifi' 
** dered as members of theftate, becaufe they were 
** not as yet its fupports and defbiders. The (quires 
^ belonged to the family of the mafter whom they 
•• ferved in that quality ; tbofc who were nflt fo, 
** belonged only to the miftreij of the family, of 
" whom they had receired their birth and their 
" firft education." Tom. i.p. ^298. 

Tacitus, having defcribed the ceremony of in- 
Tcftifig the German with arms, adds, * Haec apud 
^ illos toga, hie primus juventae honos, ante hoc 

* donuis pars videntur, mox reipublkaeJ ** This 
•* among them is the gown, the firft diftiridion of 
** youth. Before this time, they appear to be 
** part of the family, but afterwards of the ftate/'" 
He Mor. Germ^ c. 13. 

This 
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This tendencj and concurrence of circumftan- 
ces is itiiking ; and to thefe inftitutions we may 
trace the contempt with which the rights of mu 
norsy botfi of high and low condition^ were treat- 
ed, in the middle ages. To be in minority was 
to be nothing. Before his majority, or the invef- 
titure of arms> the individual did not feem a citi^ 
len or a fubjeft. 

[4] ^ Virtutem.propriumhominisbonum: Deo^ 

* fortioribus adefle/ " They confider bravery as 
** the peculiar diilindion of man, and imagine that 
*• the gods favour the brave/' Tacit^ Hi/i. lib. 4. 

«-• 57- 

[5] * Eft et alia obfervatio aufpidorum, qua 

* gravium bcUorum eventus explorant. Ejus gen- 

* tis, cum qua helium eft, captivum quoquo mo- 

* do interceptum, cum eledo popularium fuorum, 
^ p^triis quemque armis committunt. Vidoria hu- ' 

* jus vel iUius pro praejudicio acdpitur/ " There 
•* is another kind of divination by which they ex- 
*' plorc the event of wars. They oblige a prifoner, 
** taken by any means from the nation with whom 
*• they are at variance, to fight with a chofen man 
** of their own, each with his own country arms. 
•* The viftory of the one or the other is accepted 
^ as a predidion.*^ Tack, de Mon Germ. c. lo. 

An inftance of the duel is defcribed in LiV/, 
lib. 28. c. 21. And the prevalence of this mode 
of trial is mentioned by Paterculusj lib. 2. c. 18. 
It was by fingle combat that the Celtic and Go- 
thic nations decided the fucceffion to offices, when 
the candidates were numerous and of equat merit. 

Thk 
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This was leaving it to the Deity to determine t&eir 
pretenfions. It was in this manner, that, among 
the Gauls, the place of the fovereign Druid was 
fupplied, in cafes of doubt. * His autem omnibus 
^ ' Druidibus praeeft unus, qui fummam inter eos 

* habet audoritatem. Hoc mortuo, fi quis ex re- 

* liquis excellit dignitate, fuccedit. At fi Pint 
' plures pares fuffragio Druidum adlegitur : Non- 

* nunquam etiam de principatu artnis contendunt! 
" There is one Druid fuperior to all the reft, and 
•* who has the fupreme authority over them. Up- 
•* on his death, whoever excells in dignity, fuc 
** ceeds. But if there is more than one competi* 
" tor, he is chofen by the votes of the Druids. 
" Sometimes alfo they contend for the fupremacy 
" by arms.'* Caefar^ de Bell. Gall. lib. 6. c. 12. 

This form of deciding controverfies and dif« 
putes, continued to prevail after the conquefts of 
the barbaric nations; is to be feen every where in 
their laws ; and became an important article in 
the jurifprudence of the middle times. The fol- 
lowing ordinances illuftrate its ufe and purpofes. 

* Qui terrain fuam occupatam ab altero dixerit, 

* adhibitis idoneis teftibus, probat earn fuam fuif- 
' fe : Si occupator contradixerit, campo dijudice-^ 

i * tur.^ " When a perfon fays that his land has 

I " been occupied by another, let him prove that 

" the land is his by proper witneffes ;- but if the 
" poflefibr contradids him, they muft decide it in 
I •* the fields LL. Saxonum, tit. 15. 

1 * Si quis Adalin^m occiderit DC. fol. compo- 

1 • nat. Qui Uberum occiderit, GC. fol. componat* 

*Et 
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* Et de utroque fi negaverit, cum xii. juret, aut in 

* campum exeat, utrum ille voluerit, ad quem cau* 

* fa pertinet/ *' If any one has (lain a nobleman, 
" he fliall compound for five hundred fhillings. 
^ He who has flain a free man, (hall compound 
** for two hundred Ihillings. If he hath denied 
^ either charge, let him, with twelve compurga,- 
" tors, fwear to his denial, or let him enter the 
^' fields but the choice of this is to reft with the 
** complainer." LL. Angh et Werinor. tit. i. 

* Qui domum alterius noftu incenderit, dam- 
^ num triplo farciat, et in fredo folid. Ix. aut fi ne- 

* gat, cum undecim juret, aut campo decernat.* 
♦• Whoever has fet fire to another's houfe in the 
" night time, fliall make recompenfe of thrice the 
" damage, and of fixty fliillings for breach of the 
** king^s peace, or if he denies, let him, along 
** with t<velve others fwear, or let him decide it in 
" thefieUr Ibid. tit. 8. 

* Si aut calumiator, aut ille cui calumnia irro- 

* gata eft, fe folum ad facramenti myfterium per- 

* ficiendum protulerit, et dixerit : Ego folus jura- 

* re volo, tu fi audes nega facramentum meum, et 

* armis mecum contende. Faciant etiam illud, fi 
^ hoc eis ita placuerit; juret unus, et alius neget, 
^ et in campum exeant.' " If any calumniator, or 
*' he on whom the calumny is charged, fliall offer 
" himfelf alone to make oath, and fliall have faid, 
•* I am wiping to fwear alone, do you, if you dare, 
** deny my odtb, and encounter me in arms; let them 
^* do fo, if they think proper j let the one fwear, 

'' and 
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*^ and the other deny, and let them goto the fields 
JuL. Frifion. tit. ii. L 3, 

* Si mulier in morte mariti fui confiliata fuerit 

* per fe, aut per fuppofitam perfonam, fit in po- 
' teilate mariti fui de ea facere quod voluerit : Si- 
' militer, et de rebus ipfius mulieris. £t fi ilia 

* negaverit, liceat parentibus earn purgare aut pec 

* facramentum, aut per pugnam^ id eft, per cam^ 
"" pifm^* "If a woman has confpired for the 
** death of her hufband, either by herfelf, or by 
*' means of a third perfon, it (hall be in her huf- 
", band's power to ad as he thinks proper with 
" herfelf, and her effefts. And if ftie denies, let 
" her parents exculpate her by oath, or by a- 
" duel." LL. Longohard. lib. i. tit. 3. I. 6. 

Even from rude times, it is obfervable, that 
this trial took place at the command of the ma- 
giftrate. And, it is probable, that it was in a 
good meafure at his difcretion, whether it took 
efFedl. If the truth was to be inveftigated by 
witnefles, fo that complete evidence appeared, 
and there was no room for doubt, the battle 
might be avoided. It was, however, much to the 
tafte of martial times. The barbarians, alfo, be* 
lieved firmly that Providence actually interfered 
in their affairs. And this abfurdity was encoura- 
ged by the Chriftian clergy, who, like the priefts 
of all religions, found an intercft in deceiving the 
vulgar, 

[6] The word nidering or nidernig^ was a term 

of difhonour among the Normans and Danes; and, 

it is told by the hifiorians of William Rvifus, that, 

7. on 
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cm ah Qccaiion which required the fpeedy aid of 
his vaflalsy including in his fummons, that thofe 
of them who negledted to repair to him fhould be 
accounted nidering^ his ilandard was immediately 
crowded *% Du Cange^ mc. Nideringk 

To apply to a perfon the term arga among the 
Longobards, was to fay, that he was a c&ward 
and a 'wartMefs fellow; and this offence to his ho- 
nour could not be pardoned. If the accufer per- 
£fted in the ailertion, the corrAat took place; and 
if he confeffed his crime, he was fubjeded to a 
fine. LL. Longobard. tit. 5. /• i. 

Of arga, it is remarkable, that, in its original 
and proper fignification, it meant a perfon who 
permitted the infidelities of his wife. * Proprie 

* arga is dicitur,' fays Du Conge, * cujus uxor moe- 

* chatur^ et ille tacet.* " He is properly termed 
" arga, who connives at the adultery of his wife.'* 
Clqffl vol. i.^. 319* Spebn.p. 40. A perfon of 
this ls;ind was infamous in the extreme, and gene- 
rally of the vileft condition. The word cucurbita 
had alfo this fenfe ; and hence the French cou*^ 
courd, and our cuckold. Each of thefe terms, ac- 
cordingly, in its enlarged acceptation, came na- 
turally enough to lignify a mean, cowardly, and 

Jlupid fellow. To have a caput cucurbitinum, was 
to be a bbck'bead. And, from the confufion of 
the proper fenfe of cucurbita, and its enlarged 
one, the contempt feems to have arifen which, to 

N n thi^ 

* Nid^red and nidering, are words at this day well known 
in feveral counties of Scotland* The^ cxprefs wuhtring^ 
Jbrunk, bhjled. T. 
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this hour, confiantly attends even an invobintaiy 
cuckold. It is thus, that e?en words operate up- 
on maftners* % 

The point of honour in Sweden, in early times, 
is well illuftrated by the following law, which I 
give in the words of Sticmbook^ whofe book is not 
commonly to be met with. 

y Si dicat vir Viro ptobrofum verbum : Non ea- 

* vir viri compar, aut virili pedore: Ego vero fum 

* vir [inquit alter] qualis tu. Hi in trivio conve* 

* niunto. Si comparet provocans, nee provoca- 

* tus; talis efto [provocatus] fequior ut didlus fiut, 

* ut qui nee pro femina nee viro facramentalis ef-- 

* fe queat, inteflabilis : Si vero comparet provoca-- 

* tus, nee provocans, quam vehementiffime trino 

* ihimani clamore exclamet, et lignum in terra ra« 

* dat, et fit vir flle [provocans] eo d^terior, quod 

* verba locutus eft, quae praeftare non aufus fit. 
^ Si jam uterque cpmparent, juilis inftrudi amiis, 

* et cadat provocatus, dimidio mul&ae pretio [cae* 

* des] expiator. Si vero provocans cadit, imputet 
' temeritati. Capitalis ei linguae fuae petulantia,. 

* jaceat in campo inexpiatus/ " If any one fhall 
** fay to another adifrefpe^fcful word'-r^lpa are mt 
" equal to a man^ twr have the fpirk of a man. I 
^ indeed am a man, fays the other, Osgood as you; 
" let them go to the highway. If the challenger 
*^ appears and not the perfon challenged, the lat- 
*^ ter is to be called the worfe man, and one of whom 
•* it is unfafe to fwear whether he be a man or wo- 
•• man. But if the perfpn challenged fhall appear, 
••^and not the cl^llenger, let him cry out, three 

*^ times. 
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^ times, as loudly as poffible, and make a mark on 
^< the eardi, and let the challenger be worfe than 
** him, becaufe he fpoke what he had not courage 
^ to fulfil. If both appear, fupplied with proper 
^' arms, and the perfon challenged Ihall fall, let 
*^ the flaughter be expiated with half price. But 
** if the challenger falls, kt his raflinefs bear the 
** blame. The infolence of his tongue has been 
** fatal to him, and he may lie in the field una- 
*• venged/' De Jure Sueimum et Gotborum vetiiflo^ 
i&. I. c. 6. 

Among the ancient Germans, in the age of 
TacUus^ the point of honour was carried fo high,' 
that a gameiler having rifked and loft his liberty 
and perfon on the laft throw, fubmitted to volun- 
tary fervitude, sallowing himfelf, though ftronger 
and younger than his antagonift,.to be bound and 
fold by him. * Eaeft in re pravapervicacia; iip&Jidem 

* vocant.' " Such is their fteadinefs in a bad prac- 
** tice. They themfelves call it honour/' Tacit. 
deMor. Germ. c. 24. The other words of the paf- 
fage are : * Aleam quod mirere, fobrii inter feria 

* exercent, tanta lucrandi perdendive temeritate, 

* ut cum omnia defecerunt, extremo ac noviflimo 
•jadu, de libertate et de corpore contendant. 

* Vidlus voluntariam fervitutem adit : quamvis 

* junior, quamvis robuftior, alligare fe ac venire 

* patitur.' " What would furprife you, they play 
" at dice, when fober, as a ferious bufinefs, and 
" that with fuch a defperate refolution to lofe or 
** win, that when they have loft every thing elfe, 
** as the laft throw, they ftake their perfons and 

N n ij " liberties. 
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" liberties. The lofcr goes into voluntary fervt- 
** tude, and though the youngeft and ftrongeft, 
'* fufiers himfelf to be bound and fold/' 

It is not foreign to the purpofes of this worl:, 
to remark, that the pailion for play followed the 
conquefts of the barbarians; that many ordinances 
were made to fupprefs it ; and that, to this hour, 
it is a point of honour to extinguifh game^debts. 
There is fomething interefting in this fubjed, and 
I cannot leave it without ftarting a conjedure. 

The idea of borrowing under an obligation of 
xepaymerit, was too cultivated for the German 
'gamefter. When he had loft everything*, he 
therefore ftaked his liberty and his perfon. Hav* 
ing left his woods, he improved upon this nfage ; 
and, inftead of endangering his perfon, gave a 
pledge as a fecurity that he would pay his lofs. 

* Wadia dahat.^ Undenbrog. Glojf. voc. Wadium. 
The ufage was not loft, ^ En 1368,' fays a French 
hiftorian, * le Due de Bourgogne ayant |ierdu foix- 

* ante francs 4 la paume contre le Due de Bourbon, 
^ Meffire Guillaume de Lyon ?t Meffire Guy de 1^ 

* Trimouille, Uur laijfa^fauted^ argent^ fa ceinture: 

* Laquelle il donna encore depuis en gage au Comte 

* d* Eu pour quatre vingt francs par lui perdu au 
^ meme je.u.' " In 1368, the Duke of Bourgogne 

"having 

* It does not appear what the German ufually played for, 
It might be, fometimcs, the coin^ of the Romans. ' Jam tt 

* pecuniam accipere docuimus.* " We have taught them to 
" receive money. ^ Tadt, de Mon Germ. c. 15. His chains 
9nd ornaments, ut^i^fils aod furs, were pi^ob.ably bis common 
flakes. 
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•* having loft fixty Francs at tennis to the Duke of 
*' Bourbon, M. Guillaume de Lyon and Mr. Guy 
** of Trimouille left them his belt for want of 
" money : which he gave afterwards in pawn to 
" to the Count D' Eu for eighty Francs loft by 
" him in the fame game." Le Labourer^ ap. Saint 
Foix. torn. \.p. 343. 

The cuftom of pledges introduced by gaming, 
grew common in other tranfaiftions, and in debts 
of every kind, From moveahles^ which were the 
firft pledges, a tranfition was foon made to land. 
Hence the mortuum-vadium *, the pawn .of land, 
or the mortgage; and hence alfo the legal doc- 
trine of diflrejfes f . Such a mixture is there of whim 

and 

* * It is called a dead-gage^ fays €owel ; * becatifei what* 

* foe ver profit it yieldeth, yet it rtdeemeth not itfelf by yield* 

* ing fuch profit, except the whole fum borrowed be likewife 
' paid at the day.' The Interpreter^ voc* Mortgage. 

f *' Ntimium et namus'] Captio, a Sax. naman, al. nyman 

* capere. Voces prifci fori, haec apud Scotos, ilia apud An* 
^ glos veteres ufitatior : Res, bona, animalia, quae per diflric" 
' tionetn capiuntur fignificantes : Hoc eft, ea quae a poiTefibre 
' auferuntur, legitimeque retinentur, muldae ytlpignoris no- 

* mine, quoufque id fecerit vel praeftiterit, quod non fine in<- 

■*' juria recufaverit.' ^*' A caption^ from the Saxon namatiy a- * 
<' lias nyman^ to take. Two ancient law words, employed, the 
<^ one among the Scots, the other more frequent among the 
" ancient Engliih 5 they refer to the property, eflfe£ts, and 
" cattle of every kind which are taken by dijlrefs^ that is, 
'' which are taken from the pofiefTor and lawfully retained, 
*^ under the name of a pledge or penalty, until he £Kall have 
'^ done or performed that which he has unjuftly refufed.'' 
^pelm. Glojf. See farther the other Glojfaries^ and Coke on 
liti/eton. 
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and accident in the greater as well as the minuter 
precautions of civil polity ! 

£7] The forms of trial in the duel at common 
law, and in the duel for points of honour, were 
diilind. This fubjed will be treated in the fe^ 
quel. 

[8] * Genus fpedtaculorum unum atque in om« 

* ni caetu idem. Nudi juvenes, quibus id ludi- 
' cram eft, inter gladios fe atque infeftas frameas 
' faltu jaciunt. Exercitatio artem paravit, ars de- 

* corem. Non in quaeftum tamen aut mercedem. 

* Quamvis audacis lafciviae pretium eft, voluptas 

* fpedantium/ " They have only one kind of 
^ public fpe£tacle, which is exhibited in evety 
•* company. Young men make it their diverfion to 
^ dance naked amidft fwords and prefented fpears. 
•* Praftice has given them Ikill, and flcill gives 
" them grace. They exhibit not for hire or gain. 
** The only reward of this hazardous game is the 
** plcafure of the fpedators." Tack* de Mon Germ. 

There is a remarkable paflage in Procopius with 
regard to King Totilasj from which we may learn 
the dexterity which was exhibited in fuch mill- 
tary fports. 

* Ipfe equo eximio vedus, inter geminas acies 

* armorum ludum fcite ludebat. EquUhi enim cir- 

* cumagens ac refledens utroque verfum, orbes or- 

* bibus impediebat. Sic equitans, haftam in auras 
*jaculabatur, eamque, cum tremula relaberetur, 

* aripiebat mediam, et ex altera manu in alteram 

* faepe trajiciens, ac dextere mutans, operatp huic 

* arti 
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' acti feliciter navatam oftendebat : refupinabat 
' fefe^ et flexu multiplici nunc hue nunc illuc ita 

* inclinabat^ ut appareret diligenter ipfum a pue- 

* ritia didiciile faltare.' ** He himfelf riding on 9 
'' remarkable horfe, difplayed in the front of the 
** two armies, his dexterity in military weapons. 
** He fpurred his horfe forward and then forced 
" him back again, with a variety of wheelings and' 
" turnings. Thus riding he threw his fpear up 
*' into the air, and when it was falling back again, 
" he caught it by the middle, and toiling it from 
*' one hand to the other, and fhifting it ikilfully, 
" lie fhcwed with how much attention he had flu- 
'* died this amufement ; again he leaned back and 
"by the variety of his attitudes difcovered with 
" what aifiduity, he had, from his youth, learned 
** this exercife/* * Lib. 4, ^, 31. 

Thefe ideas make a figure .even in the paradife 
of the Gothic nations. * Tell me,* fays Gangler 
in the Edda^ * How do the heroes divert thera- 
*felves when they are not drinking?' * Every 

* day,' replies Har^ * as foon as they have drefTed 

* themfeives, they take their arms ; and, entering 

* the lifts, fight till they cut one another in pieces: 

* This is their diverfion. But, no fooner does the 

* hour of repafl approach, than they remount 

* their deeds all fafe and founds and return to 

drink 

* Mr. Gibbon has termed Procopius a loquacious Greek, and 
the redundancy of this paragraph feems to juflify his exprefiion* 
It forms a remarkable contrail to the harfh abruptnefs and 
the quaint brevity of Tacitus, an author fo frequently quoted 
V| the coarie of thefe notes. T 
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* drink in the palace of Odin.^ The Edda^ or an^ 
cient Icelandic or Runic mythology^ ap. Northern 

* uintiquUieSj vol. 2. p. 108. Sec alfo Keyjkr^ An-- 
tiq. Seledl. Septentr. et Celt. p. 127. 

[9] In the books of the middle times, tomea- 
ments are called ludi miUtareSj militaria exercitia^ 
et imaginariae beUorum ptolujiones. ** Military 
" games, military exercifes, and imaginary effays 
" of war." A writer in Du Cange fays, • Tor- 
' neamenta, dicunt quaedam nundinae, vel feriae, 

* in quibus milites ex edido convenire folent, et 
' ad ofteniionem virium fuarum et audaciae temere 

* congregari, vel congredi/ ** They call certain 
" fairs, or holy day torneaments, in- which fol- 
** diers are accuftomed to meet by a][proclamation, 
^' to ihew their Ikill and boldnefs in arms." Ghff. 
voc. Torneamentum. 

Thefe exercifes were the great fchools of dif- 
cipline aifd war. Their high antiquity on the 
continent may be feen in the diflerations on the 
hiftory of St. Louis. And, there is mention of 
them in England in the days of KLing Edgar, and 
at a more ancient period. Selden^ duello^ cb. 3^ 
Mr. Madox was therefore in a great miflake, 
when he afcribed the rife of the fpirit of tomeying 
to the holy wars. Bar. Angl. ^.281. 

The frequent accidents which neceflarily hap- 
pened in the exercife of thefe reprefentations of 
war, through the impetuofity of valour, and the 
extravagance pf heroifm ; the fulminations of the 
church ; and, above all, the jealouiy of princes 
which was excited by armed nobles and their re- 

2 tainers^ 
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taiiiers, gave them powerful checks. Hiey con- 
tinued, notwithflgtnding, to be long in faihion. 
In England, they were pradifed in the reign of 
Queen Elizabeth ; and their total difappearance 
was preuceded, under the elder James and his foQ 
Charles, by a gentle method of them, termed ca^ 
roufals. 

Tomeaments originally were celebrated jjy all 
warriors at their pleafure. In after times, the 
fovereign, as the head of chivalry and arms claims 
ed their dire<^on, and iflued out his licenfes and 
prohibitions. Richard I. by the following patent 
to Hubert, Archbiihop of Canterbury, gave li- 
cenfe for lifts ortorneaments in five places within 
the kingdom. 

^ Sciatis nos conpefliile, quod torneamenta fint 
^ in Anglia in quinque placeis, inter Sarum et kVil- 

* ton^ inter Warwick et Kelingworth^ inter Stamford 
' et Walingford^ inter BrakeUy et Mixeber^ inter 
^ Bly et TikebiU, ita quod pax terrae meae non in- 

* fringetur* Et comes qui ibi tomeare voluerit, 

* dabit flobis viginti marcas, et bait) decem mar- 
: cas, et miles, qui terram habuerit, quatuor mar* 
^ cas, et qui non habuerit, duas marcas. Nullum 

* autem extraneus ibi attomeabit. Unde vobis 
' mandamus,, quod ad diem torneamenti habeatis 
^ ibi duos clericos et duos milites veftros, ad capi- 

* endum facramentum de cpmite et barone, quodi 

* nobis de praedidla pecunia ante tomeamentum 

* fatisfaciet, et quod nullum torneare permittant 

* antequam fuper hoc fatisfecerit ; et iubreviari fa- 

* ciant quantum: et a quibus rcceperint, Et decem 

O o * marcas 
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^ marcas pro carta ad opus noftrum capiatis, undb 

* comes Sarum^ et comes de Clara^ et comes de 

♦ WarrcnUy plegii funt. Tefte meipfo, apud villam 

• epifcopi vigefimo fecundo die Augufti.* " Know 
^ ye that we have granted leave that tomea- 
" merits may b? h^ld in five diflRjrent places ia 
" England ; between Sarum and Wilton ; Wa,r^ 
** wick and Kclingworth ; between Stamford 
<* and Walingford ; between Brakeley and Mix- 
" eber; between Bly and Tikehill fo that the 
** peace of my country may not be violated. And 
** the earl who wiflies to enter the lifts, fhall give 
'* us tweqty merks, a baron ten merks, a knight 
'^ who poffeffes land four merks ; and he who 
" has not land two merks. But no foreigner 
•' (hall enter the field. Farther, wq command 
•^ you that ye have there on the day of the tc3r-» 
<• ncament two pxiefts, and two knights, to ad- 
*' minifter the o»tln to each earl and baron, that 
" Ke may fatisfy us as to the above-mentioned 
" money before the torpeament, and that they 
** may prevent any one from entering the field 
" before he hath fatisfied our demand ; and let 
<' them enter in a regifter, how much money, 
*' they have received, and from whom. And let 
♦• them take ten marks for the paper for our bufi- 
*' nefs, for which the Earls of Sarum, and Clare, 
♦' and Warren, Ihall be fureties. Witnefs myfelf,, 
** at the houfe of the 3ifliop, the twenty-fecond 
** day of Auguft." Ex lib. Rubro Scaccarii^ ap. 
S^ldfTi in the Duello^ cb, 3. 

Edward I. and Edward IH. gr?inted the libetiiy- 

of 
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*f holding yearly a juft viris militafibus c^?nitatus 
Lincoln^ Richard Redman, and his three compa^ 

* Dions in arms, had the llccnfe of Riehard II. 
hajtiludere cum WtUielmo Halberton cum tribusfociis 
apud tvvitaU CarlioL " To break a fpear with 
" William Halberton and three companions at the 
•* city of Carlifle." And a fimilar liberty was grant- 
ed to John de Gray by Henry IV. Cottoni Pq/ibuma^ 
p. 63, Edward I. commanded^ by ptoclamation, 
thatnotorneaments or jutting, orfeekingof adVen- 

j tares, and no feats of arms fhould be celebrated 
or undertaken without his permiffion. * Publice 

* fecit proclamari, et firmiter inhiberi, nc quis, 

* fub forisfadlura terrarum et omnium tenemento- 

* rum, tomeare, bordearc, juftas facere, aventu- 

* ras quaerere, feu alias ad armaire praefumat, fine 

* licentia Regis fpeciali/ ** He caufed it to be pub- 
" licly proclaimed, and ftridly forbidden, that any 
" one fhould, under the penalty of forfeiting his 
^ lands and tenements, prefume to tilt or make jufts 
•* or feek adventures, or prefume othcrwife to go 
" to arms without a fpecial licenfe from Ihe king.'' 
Cot. Poji. p. 67. There are alfo prohibitions of 
tomeameiits by Henry III. and other princes. 
They command aU earls, barons, knights, and o- 
thers, under their faith, homage, and affedion, 
and under pain of lofing their lands and tene- 
ments, that they prefume not to torney, make 
jufts, feek adventures, or go to feats of arms with- 
in the realm, without the king's exprefs leave. 
See AppendiXy No. V. 

[10] • Turn ad ne^otia^ nee minus faepe ad con^ 
O o ij * vwi^f 
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* vwia^ procedunt ortnatL^ " They go in amis, HOt 
''only to their councils, but to their entertain^ 
•? ments.'' Tacit, de Mor. Germ. c. 22. 

This ufage continued during the middle ttmes> 
The pofterity of the Germans went in armour ta 
their parliaments and public councils, and to their" 
J)rivate vifits and meetings. Juftice, fays Me%eray^ 
was rendered among the Franks by people in arms "^ 
The axe and the buckler were hung upon a p31ar 
in the midft of the maUe kx the court. See bis 
Hi/iory under Chtaire II. From this praSice a- 
^ong the AnglorSaxons, the hundred qourt was, 
ki fome counties, called the Wapentake. The hun- 
dreder holding up his lance, it was touched by 
thofe of all the members, and thus the aflfembly 
was conftituted. LL. Edward. Confef. c. 33. Wa^ 
pnu^ fays Whitelocke, is arms, and toe ^ touchy 
Notes lipott theKvn^s wrkfor members of Parlia^ 
menty vol. n.p. 39. 

To this day, in the kingdoms of Europe, the 
Wearing of a fword is a part of drefs. We go in 
arms to a feaft as^ well as to a battle, and retain, 
ki orderly times, » euftom which habitual dan-^ 
ger, and the defers oS legiflation, made aeceila^ 
ry to barbarians. The clergy, it feems, pertina^ 
cioufly oppofed the euftom, and it was retained 
with obftinacy. What is more furprifing, they 
have ceafed to exclaim againft it, and yet it con-> 
finues ! 

[ix] * Scutum reliquifie praecipuum flagitium^ 

* Nee aut facris adeffe, aut conciliufti inire igno^ 

* laiiuoib &a/ '* Their greateft difgrace is to have 

« left 
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**' left behind them their fhields. It is unla^^ul 
^ for one thus degraded to join in their religious 
** rites, or enter their aiiemblies." Tacit, de Mor^ 
Germ. c. 6. 

Hence a high compofition was allowed to the 
Frank, who had been reproached injurioufly with 
the lofs of his Ihield, * Si quis homo ingenuus a-> 

* lio improperayerit, quod fcutum fuum jadafiet, 
^ et fuga lapfus fuillet, et non potuerit adprobare, 

* DC. den, qui faciunt fol. xv, culpabilis judice- 

* tur/ *• If any free man hath rafhly reproached 
" another with having thrown away his fhield, 
" and efcaped by flight, and is not able to prove 
•* £?,* he fhall be adjudged to pay five hundred 
•* pence, which make fifteen fliillings." FaStus le^ 
gis SaHcaCy op. Georgifcb. p. 69. It was by rait 
ing him aloft on a ihield, and fupporting him on 
their fhoulders, that the Germans proclaimed 
their fovcreign, or lifted up a general to com* 
mand their armies. Tacit. Hi/l. lib. 4. c. 15. It 
was by the fame ceremony that the kings of the 
Franks were acknowledged. This was their in- 
auguration. The efcutcheon or ihield, fays Fa^ 
vine J is the eflential note of a nobleman, a knight^ 
and an efquire. Theatre of Honour^ book 1. cb. 1. 

The ufages which had their rife from arms^ 
make a curious figure in the Gothic nations. We 

know 

* This expreffion deforves particular notice. Among tlie& 
barbarians, we fee that truth was not a libtl^ that is, a crimt. 
To fuffer, as we do, even in a fingle inflance, the pradice of 
fiich a maxinii is the lail extremity of national di%ra€e« T 
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know &om Tiicitus^ that the founding or clalhiagT 
of arms, exprefled approbation in the German afl 
femblies; that a javelin wet with blood, and a war 
horfe, were the rewards of German valour ; that 
fuits of armour were a flattering prefent to the 
more diftinguifhed chiefs in the German commu^ 
nities ; that an interchadge of arms conftituted 
the ceremonial of marriage among this people ^ 
and, that their only public amufement was the 
leaping amidft the threatening points of fwords 
and lances. De Mor. Germ. r« ii. 15. i8. 24. 

Charlemaigne ufed to feal his treates with the 
pommel of his fword : * With the point of it,' faid 
he, * I will maintain them.* St. Foix^ EJf. Hijl. 
vol. 2.p.j4. To take arms from a free man, was 
to deprive him of his rank, and to reduce him to 
the condition of a fl^ve. LL. Aljr. c. i. And to 
put into the hands of a Have the arms of a &ee 
man, was to give him his liberty. When an in- 
dividual gave his oath in k court, or would bind 
himfelf in the moft folemri manner to the per- 
formance of his contrads, he laid his hand on his 
fword. In the judicial combat, the cuftoms grow- 
ing out of arms were numerous : Thus, to ftrike 
a perfon with a club, or to give him a blow on 
the face, was to treat him like a villein ; becaufe 
villeins were permitted to fight only with cluW, 
and were not allowed to cover their faces with ar- 
mour. Vejprit des Loix, Irv. 28. cb. 20. A free 
man could not part with his fword as a part of his 
ranfom. LL. Longobard. lib. i.tit.ii.l. 35. And 
what ihows, in a particular manner, the feverity 

of 



IN EUROPE* 395 

of the fbreil-laws, the killing of a royal itag in*- 
&rred the lofs of the (hield, or the redudion of a 
free man to a flave. LL* Fore/l. Canut. c. 25, From 
the change of arms there refulted a change of us- 
ages. Thus, when archery was introduced, to 
wound the finger which fends off the arrow, was 
punilhed more feverely than the maiming of the 
other fingers. Lindenbr. Ghjf. voc. Di^us. 

The old Germans rufhed to hattle with a loud 
noife, applying their fhields to their mouths, that 
their voices might rife by repercuffion into a ful- 
ler a^d more fonorous fwell. * Sunt illis haec 

* quoque carmina, quorum relatu quenf barditum 
^ vocant, accendunt animos, futuraeque pugnae 

* fortunam ipfo cantu augurantur ; terrent enimt 

* trepidantve, prout fonuit acies. Nee tam voces 

* illae, quam virtutis concentus videntur. Affec- 

* tatur praecipue afperitas foni, ct fradlum mur- 
^ 9n)r, objedis ad os fcutis, quo plenior et gravior 

* vox repercuflu iiitumefcat.' " They have lU^e wife 
" a kind of verfes, by the regital of which, termed 
" harding^ they fire their courage, while, by th^ 
" found itfejf, they foretell the fortune of the fu- 
** ture battle. For, according as the Ihout founds 
** along the line, they feel or infpire terror. Nor 
'' does it feem fo much a mufical exercife, as the 
" chorus of valour. A harfli piercing note, and a 
" broken murmur are chiefly affeded, which they 
** render more full and fonorous, by applying their 
" moiiths to their Ihields/' Hacit. de. Mon Germ. 

It merits obfervation, that, from this ufage,^ 
2 there 
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there grew the cry formes of the middle ages, 
Thefe cries were fuppofed to incite to valour, and 
to make the foldier precipitate himfelf upon the 
enemy, Montjoie Saint Denis^ was a famous cry 
of the Franks. Deus adjuva^ Deus vuU^ were cries 
during the crufades. Every banneret, or every 
knight who had a banner, had a cry peculiar to 
himfelf and the troops under him. Barons had 
ttlfo their cries. There were thus general and 
particular cries. While fiefs and the feudal mi« 
litia continued, thefe cries prevailed in Europe^ 
They were loft on the introduction of an improved 
military difcipline, and of ftanding armies. Per-. 
haps, it is to thefe cries, that we muft trace the 
origin of the mottos to enfigns armorial. 

[12] * Scuta leSHJjUmis cjohrU>us diftinguunt.' 
♦* Their ihields are marked by the choiceft colours.'' 
Tacit, de Mor. Germ. c. 6. 

On the foundation of the fagum^ or the fhort 
veft of the Gaul and the German, which covered 
his arms, fhoulders, and breaft, coats of arms a- 
Irofe. • La cotte 4'armes a efte le vetement le plus 
^ ordinaire des anciens Gaulois : il ef^oit appelle 

♦ par eux fagum^ d'ou nous avons emprunte le 

* mot de faye^ ou de fayon.^ " The coat of arms 
•• has been the moft ordinary drefs of the antient 

' ♦* Gauls : it was called by them fagum^ from whence 
<* we have borrowed the word fay e or fayon J* Di/^ 
fert. i.fur rHijfloirc de St. Louis, p. izj. * Tegu- 
^ men ovnmhus fagum' fays Tacitus, c. 17. 

According to this inftrudive hiftorian, the fa- 
Ijum was adorned with fpots aqd with bits of fur. 

^ l^ligun^ 
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* Eligunt feras, ct detrada velamina fpargunt 

* macujis, pellibufque belluarum/ " They make 
" choice of particular furs, which they variegate 
" with fpots, and pieces of the fkins of animals." 
C. 1 7. And we know from Herodian, that it was 
fometimes ornamented with filver. Lib, 4. 

Thefe things are very curious ; and it is impof- 
fiblc not to fee in them the colours^ the furs^ and 
the metals which are the materials of the fcience 
of blzaonry. 

When Tacitus mentions the fhield, he takes oc^ 
cafion to remark, that the German warriors had- 
the knowledge of coats ofmaily and oi bead-pieced 
or helmets J but feldom made ufe of them. His 
words are, • Paucis loricae, vix uni alterive caffis, 

* aut galea.' " Few are furniflied with a coat of 
** mail, and fcarcely here and- there one with a 
" cafque or helmet," C 6, They were about to 
be more faftiionable. 

[13] Valer. Maximus, lib. 5. c. 6. Florus, Rom, 
Rer. Hid. lib. 3. c, 3. 

[14] Thefe captives were, of the tribe of the 
Catti^ a Germanic people; for, it is furely this 
tribe that Dio means, when he fpeaks of the Cen- 
ni. * Horum captae a Romanis uxores, interro* 

* gotae ab Antonino, utrum vendi, an occidi mal- 

* lent, mori fe malle refponderunt : quumque ef- 

* fent poftea venditae, omnes mortem fibi confci- 

* verunt : NonnuUae una filios interfecerunt/ 
" Their wives were taken by the Romans, and 
" being afked by Antoninus, whether they chofe 
" to be fold or flain, they anfwered, that they 

P p V preferred 
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<• preferred death ; and when they were afterwards 
" fold, they all put an end to their own lives, and 
•* fome of them flew their children/' Excerpt, e 
Dion. p. 876, A multitude of examples, to the 
fame purpofe, might eafily be colleded, if it were 
neceflary. 

But, while we refleft on thefe things, it mud 
not beTancicd, that the German women were de- 
ficient in gentlenefs, A high independent fpirit 
is not inconfiftent with the fofteft paflions. There 
are a few beautiful and energetic words in Taci- 
iuSj which may be employed on this occafion, and 
finely exprefs the diftinftive charaders of the fexes 
in ancient Germany. *■ Lamenta ac lacrymas cito: 

• dolorem et triftitiam tarde ponunt. Feminis lu- 

• gere honeftum eft ; viris meminifle.- " They 
^* foon difmifs their lamentations and tears, but 
^* flowly their fprrow and regret. They think it 
** the women's part to bewail their lofs, the men'« 
^^ to remember it.'* De Mor. Germ. c. 27. 

[15] Tacit, de Mor. Germ. c. 7. 

[16] St. Foix, Eff. Hift. fur Par. tom. 5. p. 184. 

[17] * Regnator omnium Deus, cetera fubjeita 

♦ atque parentia.' " God is the ruler of all to 
♦* whom the reft of nature is fubjecft and obedi- 
♦• cnt." Tacit, de Mor. Germ. c. 39. This tefti- 
mony of the purity of the German theology, is 
well illuftrated by the following paflage of the 
Icelandic Edda. 

• Gangkrus orfus eft tunc fuum fermonem. Quis 
^ eftfupremus, feu primus deorum? Har. refpon- 

* det: Qui noftra lingua Pantopater dicitur. Tunc 

f Gang. 
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^ Gang. Ubi eft hie Deus ? Aut quid poteft cf- 

* ficere ? Aut quid voluit ad gloriam fuam- mani- 

* feftandam ? Har. refp. Ille vivit per omne ae-^ 

* vum^ ac gubemat omne regnvm fuuniy et magnas 
''partes et parvas^ " Gangler then began his dif- 
" courfc: Who is the fupreme, the firft of Gods? 
" Har. anfwers, He who in our language is called 
" the Father of all. Then, Gangler^ Where is this 
" God ? or what can he do? or what does he de- 
" fire to manifeft his glory ? Uar. replies, He 
" lives through every age> he governs the whole 
" of his own kingdom, both great parts and 
fmall." Edda^ ap. Northern Antiq. vol. z.p. 283. 

[j8] * Aufpicia^ fortefque ut qui maxime ob^ 

* fervant.' " They are extremely attentive to lots, 
" and omens." Tacit.de. Mar. Germ. c.^. Seealfo, 
Bu Cange^ voc. Aucones et Sors. The following 
form of divination was common to all the German 
tribes. * Virgam frugiferae arbori decifam, in fur- 

* culos amputant, eofque notis quibufdam difcretos 

* fuper candidam veftem temere^ ac fortuito fpar- 

* gunt. Mox fi publice confulatur facerdos civi- 

* tatis, fin privatim; ipfe pater familiae precatus 

* deos, coelumque fufpiciens, ter fingulos tollit> 

* fublatos fecundum impreflam ante notam inter- 

* pretatur.' " They cut a twig from a fruit tree, 
" and divide it into fmall pieces, which, diftin- 
•* guiftied by certain marks, are thrown promifcu*- 
** oufly upon a white garment. Then the prieft 
" of the ftate, if the occafion be public, if pri- 
** vate, the matter of the family, after an invoca- 
'*' tioa of the gods, with his eyes lifted up to hea- 

J? p ij " ven, 
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** ven, thrice takes out each piece, and as they 
" come up, interprets their iignification accord- 
*• ing to the marks fixed upon them/' De Mar. 
Germ. c. lo. Of this folly, there is yet a rerfiain 
in the Baguette Dhinatoire of the miners in Ger- 
many ; and it is to be obferved, that the heralds 
of the Franks had confecrated twigs^ which they 
bore as the emblems of peace. Thus the heralds 
fent by Gundobald to Guntram appeared * cum 

* virgis eonfecratisy juxta ritum Francorum, ut fci- 

• licet non contingerentur ab ullo/ " With con- 
•* fecrated twigs, according to the cuftom of the 
" Franks, that they might not be touched by any 
** body/' Gregory of Tours ^ lib. 7. c. 32. But, 
what is more remarkable, thefe twigs came to fi- 
gure in the inveftiture of lands. Hence the feofT- 
ment or izSm^ per fujlem et per hacidum^ per vir- 
gam et per ramum. Hence the tenure par la verge ^ 
which is formally treated by Littleton. On what 
a fimple foundation do there rife inftitutions, im- 
portant and interefting in bufinefs and fociety ! 

[19] Hence the Gothic ordeals, the fire ordeal, 
and the water ordeal. Of the antiquity of thefe 
trials I have fpoken in another work. Dijfert. on 
the Antiq. of the Eng. ConJlUut. part 4.. It is ob- 
fervable, that the trials of fire and water, though 
abfurd in the greateft degree, were much encou- 
raged by the Chriftian clergy. What is more dif- 
graceful to them, they invented modes of trial, 
founded in the fame fuperftition, and not lefs ab- 
furd. Thefe were the judgment of the crofs, the 
corfned or confecrated morfel, the Eucharift, and 

the 
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the fortes fanSlorutn. By the firft, the criminal 
was to remain with his arms extended before a 
crofs for fix or feven hours, without motion. If 
he failed in fuftaining this trial, he loft his caufe^ 
and was judged guilty. By the fecond, the ac- 
cufed perfon fwallowed a bit of bread or cheefe, 
over which the prieft had muttered a form of ex^ 
ecration. If he was guilty, he was fuffocated by 
themorfel; if innocent, he efcaped without in- 
jury. In the judgment of the Eucharift, the fym- 
bols of the blood and body of Chrift were employ- 
ed ; and they convidled the guilty, by ading as 
a poifon, which inflicted death or ficknefs. The 
fortes fatiBorum confifted in the opening, at a ven- 
ture, the Bible, or any holy book, and in confi- 
dering as oracular the firft paflage that prefented 
itfelf. See Du Cange^ vox. Crux^ Corfnedj Eucba^ 
rtjliaj Sors. This impiety, and thefe impofitions' 
on the common underftanding of mankind, ad- 
vanced the temporal emolument of the priefthood; 
an end, which is at all times more important to 
them than the interefts of religion and virtue. 
[20] * Matrem Deum venerantur. Infigne fu- 

* perftitionis, formes aprorum geftant. Id pro ar- 

* mis omniumque tutela, fecurum deae cuUorem e- 

* tiam inter hoftes praeftat.' " They worfliip the 
** mother of the gods ; and, as the badge of their 
" fuperftition, they carry about them the figures 
" of wild boars. This ferves them in place of ar- 
" mour, and every other defence : It renders the 
" votaries of the goddefs fafe even in the midft of 
" foes.'* T^acit. de. Mor. Germ. c. 45. 

*I 
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* I know a fong/ faid Gdin^ * by which I fofteii 

* and inchant the arms of my enemies, and ren- 

* der their weapons of none effed. I know a fong 

* which I need only to fing, when men have load* 

* ed me with bonds ; for the moment I fing it, 

* my chains fall to pieces, and I walk forth at li- 

* berty. I know a fong ufeful to all mankind ; 

* for, as foon as hatred inflames the fons of men, 

* the moment I fing it, they are appeafed. I know 

* a fong of fuch virtue, that, were I caught in a 

* fl:orm, I oan hufh the winds, and render the aip 

* perfe(31y calm.' The Magk of Odin, ap. North. 
Antiq. voL 2. p. 217, Du Cange, Liter ae Soluto^ 
riae^ et voc. Incantare. 

By fecret or magical operations, it was not only 
fuppofed, that men could defend themfelves a- 
gainft all dangers whatever, and render them- 
felves invulnerable ; but that they could even 
change themfelves into wolves, and other animals. 
The "word xe;^ne;o^exprefled this metamorphofis, 
and the extravagancy is to be traced to a diftant 
antiquity. * Neuri, ut accepimus, ftatis tempori- 

* bus in lupos transfigurantur ; deinde, exafto fpa- 

* tio quod huic forti attributum eft, in priftinam 

* faciem revertuntur.* " The Neuri, as we have 
" been told, at certain times, transform them- 
" felves into wolves, and after the expiration of 
" the time allotted for this deftiny, they return to 
" their former fhape." Solinus, c. 15. To late 
times this ridiculous fancy was continued down 
^mong the Irifti ; and Camden was puzzled to ac- 
count for it, Britannia by Gib/on, vol. 2. p. iSSO' 

[12} 
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[21] Thefe things appear clearly and ftrongly 
from the laws which were made againft them, af- 
ter the introdudlion of Chriftianity, and from o- 
ther authentic evidence. Capit. Kar. et Lud. lib. 
7. LL. Longobard. lib. 2. tit. 38. Du Cange, voc. 
FonSy Arbor y iSc. Pelloutier^ Hijl. des Cekes^ vol. 2. 
edit, par Monf. de Cbtniac. 

[22] Du Cange, voc. Fadus, Fada, Caragus, Du- 
Jiiy Folleti Daemones^ Tempejtarii. Edda, Keyjler^ 
Antiq. Septentr. et. Celt. Here we have the fource 
of the wonders and extravagancies of the old ro- 
mance. 

[23] * Deo imperante quem addejfe bellantibus 

* credunt. ** At the inftigation of the god whom 
*' they fuppofed to be prefent with warriors." Ta- 
cit, de Mor. c. 7. This deity was called Teut or 
STir. After the age of Tacitus^ if I am not miftaken, 
he had ufually the name of Odin ; and, it is of 
Odin that Wormius thus exprefles himfelf, * Suam 
^ implorantibus opem in bello^ inftar fenis monocu- 

* li equo infidentis, et albo clypeo tefti, quando- 

* que fe conjpiciendum praebuit.' " When he ren- 
" ders himfelf vifible to thofe who implore his aid 
" in war, it is under the figure of an old man 
." mounted on a horfe, and with a white fliield." 
Monument. Dan. c. 4. 

[24] Traces of the fpirit of gallantry and love, 
it is to be remarked, appear in a ftriking manner, 
even in the religious fyftem of the Gothic na- 
tions. 

* Freya,* fays the Edda^ * is the moft propitious 
/ of the goddefles. The place which Ihe inhabits 

•in 
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* in heavejn is called " the union of the people.*' 

* She goes on horfeback to every place where bat- 

* ties are fought, and aflerts her right to one half 

* of the flain ; the other half belongs to Odin. 

* Her palace is large and magnificent ; thence fhc 

* fallies forth in a chariot drawn by two cats. She 

* lends a very favourable ear to thofe who fue for 

* her affiftance. It is from her that the ladies have 

* received the n^me which we give them in our 

* language. She is very much delighted with the 

* fongs of lovers ; and fuch as would be happy in 

* their amours, ought to worfhip this goddek.'p. 76. 

In another fable of the Edda^ there are the fol- 
lowing particulars. ^ Gefione is a virgin, and 

* takes into her fervice all chafte maids after their 

* death. Fylla, who is alfo a virgin, wears her 

* beautiful locks flowing over her Ihoulders. Her 

* head is adorned with a golden ribband. She is 

* intruded with the toillette and flippers of Frig- 

* ga, and admitted into the mofl: important fecrets 

* of that goddefs. . • . ♦ . Siona employs 

* herfelf in turning men's hearts and thoughts to 

* love, and in making young men and maidens 

* well with each other. Hence lovers bear her 

* name. Lovna is fo good and gracious, and ac- 

* cords fo heartily to the tender vows of men, that, 

* by a peculiar power which Odin and Frigga 

* have given her, fhe can reconcile lovers the 

* moft at variance. Varra prefides over the oaths 

* that men make, and particularly over the pro- 

* mifes of lovers. She is attentive to all concealed 

* engagements of that kind, and puniflies thofe 

I * who 
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* who keep not their {^lighted troth/ Ibid. p. 

9^ 97' 

It is aUb remaikahle, that» in the Gothic Ely- 

fium, it was beautiful virgins named Vdlkyriact 
wjbo poured out their liquor to the heroes. Kejf^ 
ler, Aniiq. Septr. ei Cek^p. 152. 

[25] St. Pak^e^ fpeaking of the candidates for 
chivalry, fays, * Les premieres lemons qu'on leur 
^ donnoit regardoient principalement V amour de 

* Bieu et des dames^ c'efl a dire, la religion et la 

* galantereie/ " The firft leflbns that were given 
" them regarded principally tbc love (if God and 
*^ tbe ladies^ that is to fay, religion and gallantry.*' 
Msm. fur Vancienne cheval. tome x. p. 7. The 
Ghriflian knight was not lefs devout than the Pa* 
gan warrior. Anciently, during the celebration 
of mafs in every country of Europe, he drew his 
fword, and held it out naked, in teitimony of his 
readinefs to defend the faith of Chrift. Fauine^ 
p. 54. Kejifler^ Antiq. feleSl. Celt. p. 164. 

It was the influence of fuch manners which in^^ 
duced that agreeable Ubertine Boccace very fe^ 
noufly * to give thanks to God Almighty and the 
^ladies for their affiftance in defending him a- 

* gainft his enemies ;' and which made Petrarch 
compare * his miftrefs l^ura to Jefus Chrift ;' cir-- 
cumftances which appeared fo abfurd to Mr. llume. 
See his EJays^ p. 277. 

When the Count de Dunois was about to at<« 
tack the Englifli army which befieged Montargis, 
la Hii^, a knight and a man of fafliion who ferved 
uodei^ yaxif having received abfolutiooi joined de-« 

Qj[ voutly 
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voutly his hands, and thus prayed. ' Ditu, jete 

* prie que tu fafles aujourd'hui pour la Hire autaixc 

* que tu voudrois que la Hire fift poor toi, s'il 6«* 
^ toit Dieu, et tu fufles la Hire/ '' God» I pray 
^* that this day thou wilt do for la Hire, that which 
** thou wouldft that la Hire fhould do for thee, if 
^ he was God, and thou wert la Hire/' St. Foix^ 
EJf. bi/l. tome i.p. 347. 

A pidure, not lefs ftrange, and ftiU more pro- 
fane, is in the poetry oiDeudcs de Prades^ a ca- 
non who had the reputation of being wife and fpi- 
ritnal. He thus laments the death of Brunet, a 
troubadour, or ofie of the provencal bards. * H 
^ chantoit fi bien, que les roifignols fe taiflbient 
^ d'admiration pour Tentendre. Avffi Dieii Pa t'il 
^ pris pour fon ufage. Je prie Dieti de le placer 

* a fa droite. Si la Vierge aime les gens courtob, 

* qu*elle prenne celui-la/ ** He fung fo wdl 
^ that the nightingales became filent with ad« 
'* miration to liflen. Alfo God had taken him 
" for his own ufe. I pray God to place him at 
" his right band. If the virgin loves courteous 
*• gentlemen, let her take this one." Hi/hire Ut* 
teratre des Troubadours^ tome r. p. yto 

Thefe ff rokes are exprcffive, and iUuftrate, more 
than the moll careful reafonings, the nature and 
fpirit of the devotion of the ages of chivalry. A- 
midft the decencies and the proprieties which phi^ 
lofophy introduces in cultivated times, we look 
back, with furprife, to this grofs &miliarity with 
the fupreme Being, and^o this blafphemous in- 
folcnce. Yet, it is difficult, at the fame time^ 

not 
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not to rehiembeF, that thefe things are equalled, 
if not exceeded, among us, by thofe gloomy and 
fanatical men, who having got what they term 
the new Ugbt^ conceit themfelves the fociety of 
t^e fik^^ and th^ friends of Qod ! 

SECT. V. 

[i] 1 H£ charader or ftation which preceded 
knighthood, was that of the ecuyrer^ or armour* 
bearer. The candidate for chivalry had formerly 
been a page^ a 'aakt^ or a damoifiau. The laft 
term was applied to the (bns of men of rank. G. 
4ndr6 de la Roque^ Traii^ de la nobteje^ p. 7. Mo^ 
furs des Franpis par Ic Gendre^ p. 63. Daniel^ 
Hyi. de la. milice Frangoife^ tome 1. p. 94. 95. St. 
falaye Mem. fur Vane. CbevaL partie i. 

In thofe times, the tierms page and valet were 
not expreffive of meannefs and low eondrtion, as 
at prefent. Bu Conge ^ voc. Vateti et DomiceUus. 
Sir John Fortefcue^ who was chief juftice undev 
Henty VI. has obferved, when fpcaking of Eng- 
land, • Sunt ValeSH diy^rfi in regione ilia qui plus 
^ quam fexcenta fcuta per annum expendere pof- 
* funt.' " There are feveral pages in England who. 
^ are able to fpend more than fix hundred [Scu- 
" ta*] per annum." De Laud. Leg. Angliae^ c. 29. 

[2] The age of knighthood, it is probable, varied 

with the nature and weight of the arms which were 

in ufe at diflferent periods. In general, it has been 

Qji ij years^, 

* A coin valued at twentj-two fhilUngs and fizpence. 

Du Cange. 
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fixed by antiquaries and hiftorians at twenty ^ione 
yeai^. This ruk, however^ could be iEifnnged in 
favour of fignal iherit or hijgh birth. The novi- 
ciate of the knight commenced in his ierentli 
year. In that tender age, he turned his attention 
to the art of war, his miilrefs, and his catechifm. 
Daniel^ Milice Franpife^ lib. 3. cb. 4. Reliq. Spel- 
man^ p. 174, St. Palaye^ Mem. fur Fane. Cbeval. 
:parik I. 

[3] The power^f die Gennan priefts did not e- 
fcape the penetration of Tacitus. • Neque aoi- 
• iftadVertere, neque vincire, neq^ue verber^e qui- 
^ dem nifi faeerdotibus permiflum/ " The prieft- 
'* hood alone are fuflfered to chaftife delinquents, 
•* to inflid bonds or ftripes." Be Mor. Germ. c. j. 
The4Chriftian priefts were no kfs felfilh and am- 
bitious. In every country of Eilrope, they at- 
tained itnmenfe wealth, and prodigious influence. 
They prefidcd in the inferior courts with the civil 
magiftrates ; they took their feats in the national 
aflembUes ; and, in the preambles of the barbaric 
laws, they are often mentioned next to the kings 
themifelves. * Incipiunt/ fays the prologue to the 
Capitularies (^Gharlemaigne, * carpitula regum et 
' ^fcoporum^ maximeque nobilium omtiium Fran- 
* corum.' " They begin the preamble of kings-and 
** bifhops, and the principal nobility of France.'* 
Baluz. Capit. Reg. Franc, tome i . p. 698. It is tbus, 
alfo, in fome of the prefaces to the Anglo-Saxon 
laws. The powers they aflUmed were exorbitant, 
and often improperly ex^rcifed. To ufe the ftrong 
language of Bacon^ * they were lovers of lordfliips, 

and 
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' wad t roMs m of fiates.* Hg/l. amdpoHi. d^vmrfe 
onihe laws andgavermmmd efEngimd. « 

[4] Sdden, Tk. hdn. part; a. ch. s.feft. 34. 35. 
Aihmok, Inftitutions of Ganter^ dsu !• fedL 9. 
^^jHi Cange, roc Miles. Boo&d, Mifice Erxo9Qife, 
*lib. 3. c\u 4. La Roqite, p. 354. 356. A'dcforip* 
tion c^ the oepcnoiiies vfed at the 'CueotiQu of 
knights of tbe faatb^ is inferted in the Jfpendix^ 
No. 6- They were nearly the fame vn£h thofe 
employed ki the creation of tbe kadg^4>atcliei0r 
-and iUufbate the manners of old times* 

{5] T\atftjtum tyrocmi, ^hioh as the name giv- 
en in the old hiftorians to the rejoicings on the in- 
▼dtiture of knigfathood, ottesi lafted maxiy day?; 
and, xa the cafes of perfons of diftindion, was fo- 
lemmzfid with toraeaments and ifloows. l%e £ea- 
fon of torneameiits was aUb embraced las a fit oc- 
cafion for conferring knighthood on thofe wjiofe 
birth and fortune did not entitle them to exhibit 
theie folenmities. And this, &&m the padnciple 
of giving encouragement to the military ait. For 
the fame xeafon, public entries into cities, coro- 
nations, and feilivals of every kind were oppor* 
tunities for the creation of knights. 

[63 Spdman, voc. Auxilium. Aihmole, ch. i« 
feft. 9. St. Palaye, torn. i. p. 195. 248, Da- 
niel, Milice Fran^oife, liv. 3. ch. 4. 

When the celebrated Joan d* Arc raifed the 
fiege bf Orleans, the Englifh commander, the 
Earl of Suf&lk, ' was obliged to yield himfelfpn- 
^ foner to a Frenchman called R6naud ; but, ibe^ 
* fore he fubmitted, he alked his adverikry whe- 

* ther 
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^ ther he was a gentkman ? On receiving a iadf-i 
i fiidoiy anfwer, he demanded, whether he was 

* a imjbi f Renaud replied; That he had not yet 
' attained that honour. Then I make you one^ rcr 
' plied Suffolk. Upon which he gave him the 

* blow with his fwQrd, which duhbed him into that 

* fratemiQr; and he immediately furrendered him- 

* felf his prifoner.' Humct wl. 2. p. 340, 

[7} The knights affected great laagnificence^ 
and niore partici^ly after the holy wan* * Porta- 

* bant autem diverfi generis fpecies predoias, au*-. 

* rum et argentmUf pallia oloferica, purpuranti, 

* iiclades, oftrum et multiformium veftium oma- 
^ menta ; praeterea arma varia, tela mujtiplicis ge- 

* neris, infinitasloricas, culcitras defencoacuvaria* 
' tasoperofe,papilionesettentoriapreciofiffima/^r» 
*^ They carried with them valuable effeds of va^ 
** rious kinds, gold and filver, filk mantles, pur*. 
** pie, faddle-cloths, and every ibrt of ornament for 
*' dreis, befides variety of arms, and weapons of 
** evety kind, beds and couches curioufly wrought 
*^ with filk, pavilions, and tents of t1;ie greateft ex-> 
" pence^" Btompton^ ap. Baton. AngL ^. a8i. 

[8 J The horfe and armour of a knight were cal-^ 
led his contcnemenJtim or amntenan^e. Selden^ 7ti. 
Hon. part 2. fA. S*fi^* 37- 

The refpedful behaviour, even to vanquiihed 
knights, and indeed the extreme honour in which 
knights in general were held, is exemplified very^ 
ftrongly in the condud of Edward III: to J^ftace 
de Bibaumont. This prince thought it neceflary' 
to leave England privately for the protedion of 

CalaijR. 
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Calais and carried with him the Prince of ^Wales* 
The day after his arrival at Calais, a hattl^ enfued 
between his troops and the Frenchforcescommand* 
ed by Geoffrey de Ghami, who, notwithflanding 
the truce which had been concluded between the 
contending powers, had bribed the goYemor of 
Calais to fun^nder the place to him. To prevent 
liiis circumftance^. was the intention of Edwards 
vifit. 

This great prince^ who fought as a private gen- 

leman under Sir Walter Mannj, encountered 

Euftace de Ribaumont, a h^kdy and valorous 

knight, who beat him twice to the ground. Pufli- 

ed to extremity, Edward had 6ccafion for all hu 

ftrength and addrefs* After an encounter, (haip 

and dangerous, he vanquifhed his antagonift, who 

furrendering his fword, yielded himfelf hisprifoner. 

The next day the Englifli enjoyed their vidory, 

^nd in the eVening the French prifoners were in* 

vited to fup with the Prince of Wales and the 

Englifh nobility. After fupper, Edward himfelf 

entered the apartment, and converfed in a ftrain 

of compliment and familiarity, with the prifoners. 

His behaviour to his antagonift Euftace de Ribau-* 

mont was more particularly {ittentive, and is thus 

defcribed by Froifard. • Vint le Roi k Meffirc 

' Euftache de Ribaumont : Vous Stes le chevalieir 

* au monde que veiile onques plus vaillamment af« 

* faillir ies enemis, ne fon corps defiendre, ni ne 

* me trouvai onques en bataille od je veiile qui 
' tant me donnaft affaire corps a corps, que vous 

* Wet hui fait ; ft vous en donne le prix fur tous 

Itfs 
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* les cheraliers dc ma court par iiroite fentenca* 
^ Adonc print le roi &m ehapelet qu^WporHM ftnr 

* Ton chef (qui etoit bwi et richc) et le mcift fur 

* k chef de Monfeigneuf Euftache, et dit : Men- 

* feigneur Euftache, je vous donne cc chapekt 

* pour le mtcux combattant dc la jouroee dc ceux 

* du dedans et dn dehors, et vous prie que tous k 
' portex cette annee pour Tamour de onoi. Je 

* fai que vous etcs gai et amoureux, et que voloq* 

* tiers vous trouvcs cntre dames et damoifelks, fi 

* dites par tout ou vous irez, que je le vous ai don« 

* ne. Si vous quite votre prifon, et vous en pou- 

* vez partir demain, s*il vous plaift.' •* The king 
** came to M. Euftace de Ribaumont. I have 
^' not yet feen in the world a knight who defends 
*' himfelf, and aflails his enemies with vigour like 
" yours ; nor have I ever feen in battle one, who, 
" body to body, gave me fo much difficulty as 
" you have done; I give you the preference to all 
" the knights in my court, by fentence diredt. 
" Then the king took his cap which he wore on 
" his head (and which was valuable and rich) and 
'^ put it on the head of M. Euftace, and faid, 
** * Monfieur Euftace, I give you this as the beft 
** combatant in this «battle, either on one fide or 
" the bther, and I pray you to wea^it for my fake; 
<* I know that you are gallant and amcnrouB, and 
•• that you love to be with ladies and damfels; fay, 
" wherever you go, that I gave it to you'. You 
" are no longer a prifoner, and you may depart 
•* to-monow, if you pleafe/* ^n. 1348. 

[9] Favine, Theatre of Honour, book^ i^ St. 
2^ Palaye 
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il^alaye Mem. fur Tanc. Cheval, partie 4. Selden, 
Tit, hon. part 2. ch. 5, fed, 37, 

[to] The chief ftrength of armies confifled, at 
; this time, of cavalry. The (kilful management 
of a horie was» of confequence, one of the great 
accomplifhments of a knight or a warrior. It is 
to be noticed, that this way of thinking charac** 
tetifed fbme of the German tribes, even in the 
age of Tacitus. The following energetic defcrip- 
tion of the Tenderi, is applicable, in a ftriking 
manner, to the purer ages chivalry. * Tendteri 
' fuper folitum bellorum decus, equeftris difcipli- 
' naQ arte praecellunt^ Nee m^or apud Cattos 
' peditum laus, quam Tenderis equitum. Sic in- 
Vftituere majores, pofteri imitantur. Hi kifus in^ 
^fantium^ baec juvmum aemuUui$^ perfeverant jh^ 
* nes^ •* The Tenftcri, befides the ufual military 
** reputation, excel in the difcipline of cavalry. 
" Nor are the infantry of the Catti in higher re- 
•* putation than the horfe of the Tendteri. Their 
" anceftors eftabliifaed it, and are imitated by their 
" pofterity. This is the fport of childhood, the 
*' exercife of manhood, and in this their old men 
" perfevere." De Mor. Germ. c. 32. 

[11] Hence the diftindion of knights banneret 
and knight bacbehrs; the latter exprejQSon denote 
ing the fimple knight; the former, the knight 
who had a ftandard and followers. The number 
of knights and efquires who fervcd under the ban- 
neret, varied in proportion to his riches, and in- 
fluence. It is alfo obfervable, that this dignity 
was not always feudal. It was fometimes perfo- 

R r nal. 



314 A VIEW OF SOCIETY 

naL Selden^ Tx^. hon. part 2. cb. 3. feB. 23. €irtd 
cb. S.feSl. 39. Du Conge, Bijert.fur rHiftoirc dt 
S. Louis. Spehn. voc^ Banerettus. Daniel, MUice^ 
Franpife, liv. ^. cb. ^. 

[12] Favine, Theatre of Honour, book lo. St 
Palaye, Mem. fur. Tnnc. Cheval. partie 6. 

[13] An old ceremonial of chiyaliy has thefe 
words: ^ Le Roy Artus d'Angleterre, et le Due 
' de Lencaftre ordonnerent et firent la table ronde 
*etles behourSy tournoisy etjoufles, et moult d'- 
' autres chofes nobles^ et jugemens d'armes, dont 

* ils ordonnerent pour juger, dames et damoifetteJ, 

• Roys d'armes et heraux.' " King Arthur of 
^^ England, and the Duke of Lancafter, ordered 
'' that there ihould be a round table and joufts, 
" torneaments, and many other noble things and 
" feats of arms, appointing for judges ladies and 
" damfels, kings at arms, and heralds." Differt. 7. 
fur VHi/ioire de S. Louis y p. 179. 

[14] The greater torneaments were thofe given 
by fovereigns and princes, to which knights were 
invited from every part of Europe j for over Chrif- 
tend'om, the honour and prvileges of knighthood 
were the fame. The leiOfer torneaments were thofe 
given by the barons. 

It deferves obfervation, that the exhibition of 
torneaments produced an intercourCe between the 
nations of Europe, which could not but con- 
tribute: to knowledge and civilization. When 
there were no exprefs prohibitions, knights follow- 
ed the more intportant torneaments wherever they 
were celebrated, for the purpofe of ftudying the 

art 
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art of war; and that they might find fignal and 
proper opportunities of diftinguifhing themfelves, 
and of cultivating the friendihip and acquaintance 
of illuftrious perfons of both fexes. It was even 
the £afliion for knights to avoid the reftraint of 
marriage for fome ye^rs after their inftallation into 
the order, that they might confecrate them to the 
travelling into diftant countries, and the viliting 
of foreign courts, * a fin de s"y rendre chevaliers 
^ parfaits^ •* In order to render tljemfelvesaccom- 
" plifhed knights." St. Palaye, torn. 2. p. 8. 

From thefe circumftances, it is obvious, that 
the ftrong conclufions of Dr, Robertfon, concern- 
ing the little intercourfe between nations, during 
}he middle ages, are not to be relied upon in all 
their force, but to be underftood with much re- 
ferve, and many limitations. Hi/i. of Cl^arL V. 
vd.i.p. Tfls^etfeq. 

[15] This prefent was csXlt^ faveur. St. Pa- 
laye^ torn. i,p. g^. Hence the pieces of lace or 
ribband which are yet fometimes diftributed at 
marriages, are termed the hrid^^s favours. 

[16] It would be tedious tp enumerate and to 
defcribe the difiTerent forms of exercife or combat 
which were pradlifed in th^ torneaments ; and it 
is not neceflary in this work. The Joii/ie was the 
combat of one againft one ; les armes d outrance^ 
were the combats of fix againft fix, and confifted 
occ^fionally of more or fewer perfons. Le pas \ 

cC armes J was the defence of a pais by one or more i 

peripns againft every aflailant. The curious read- j 

Rrij ey i 
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er may confult the books which treat exprefsly of 
torneaments. 

[17] Favine on tomeatrients. St. Palaye, Mem. 
fur Tanc, Cheval. partie 2. ' 

[18] * Eifigiefque etfigna quaedam detrada lu- 

* CIS in praclium fcnint.' ** They bring certain 
** images and ftandards, from their groves into 
" battle." Tack, de Mor. Germ. c. 7. The pof- 
terity of the Germans were equally fuperftitious 
under the light of the gofpel. * Les Germains/ 
fays St. Foix^ who had this paffage of Tacitus in 
his eye, * portoient a la guerre des drapeaux, et 
' des figures qui etoient en dep6t pendant la pais 

* dans les bois facrees.' He adds, ^ Nos Rois alloi^ 
^ ent prendre de niSme la chappe de S. Martin fur 
*^ fon tombeau, et rorifiamme dans I'eglife de S. 
' Denis, et les reportoient lorfque la guerre etoit 

* finie.' " The Germans carried banners to the 
" wars, and figures which were depofited during 
" peace in the feveral woods." He adds, " Our 
" kings, in like manner, went to take the cloak of 
^* St. Martin from his tomb, and the royal ftandard 
" in the church of St. Dennis, and returned them 
" thither again when the war was ended." Ejff\Htft. 
fur Paris ^ torn. 2. ^. 1 87. 

[19] The Edda, Keyfler, Antiq. feled.. Sep- 
tentr. p. 149 — 163. Pelloutier, Hift. des Celtes, 
liv. 3. ch. 18. 

[20] The difcerning reader will perceive, that 
I defcribe Chriftianity from the writings of the 
clergy ; becaufe, it is always from their reprefen- 
tations of it, that it acts upon fociety and man- 
ners. 



IN EUROPE. 317 

ners. I therefore fpeak pditically, and not as ai> 
inquirer into theology. 

From the pretended friends of Ghriftianity, and 
from its mod zealous partizans, too, I fear, it has 
received deep and cruel wounds. Its moil en- 
lightened and genuine admirers have reafon to 
regret, that it has not been left to defend itfelf. 
Were it poflible (o deftroy the comments, the ex«^ 
planations, the c^techifms, and the fyftems of di* 
vines, a very ponfiderable blow would be given 
to infidelity, Qne c^n refpedl the honeft doubts 
of philofophy. But, is it poflible to with-hold in^ 
dignation or fcorn, when ability (loops to be un« 
charitable and diiingenuous, when bigotry prefles 
}ier folly, and fpits her venom ? 

[21] It was Gregory VIJ. whofe magnificent 
mind firft formed the plan of the croifes. The 
fanaticifm, the heroic fpirit, ai^d the wild enter* 
prife of knighthood, fuggeiled, doubtlcfs, the idea 
of them. The advantages they were to give t® 
the holy fee, and the church in general, were nu^ 
merous and great. The Popes not only conferred 
remiilipn, or pardon of their fins, on all thofe who 
yielded to this madnefs ; but, what was fie lefs 
interefting, they undertook the protection of their 
faniilies and affairs. The clergy, of confequence 
drew fmmenfe wealth, by a^ng as tutors and 
truftees for widows, pupils, and minors. The troops 
defigned for thefe pious projeds, could be employ- 
ed by the church to proteft and enlarge its tem* 
poralities ; and, under the pretence of recovering 
|he holy fepulchre, prodigious fums were to be 

extracted 
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extra^led from women, the devout, the iofirm, 
and the djing. 

From the holy wars it followed, that new fra- 
ternities of knighthood were invented. Hence 
the knights of the holy fepulchre, the hofpitallers, 
templars, and an infinite number of religious or- 
ders who fhed blood, and defprmed fociety, for 
the glory of God. Many of thefe acquired great 
riches, and all of them increafed the influence of 
the church. 

Some writers have &ncied, but very abfurdly, 
that the croifes gave rife to chivalry. Without 
chivalry the croifes could not have been carried 
into execution. The Popes and the clergy would 
in vain have preached, that they were the road 
to falvation and the gates to heaven. 

From the cultivated ftate of manners in the 
eaft, fome improvement was imported into Eu- 
rope by the crufaders. But the crufades deferve 
not to be- confidered as the firft, or indeed as a 
very powerful caufe of refinement in Europe; 
though it is to be allowed, that they encoumged 
a refpe£l for order, and ideas of regular govern^ 
ment ; and that they made additions to the fcience 
of heraldry and the faihions of liveries, and heigh? 
tened the fplendour of equipage and drefs. 

When the medal, however, is reverfed, there 
appear many and great difadvantages. They 
drained the kingdoms of Europe of their inhabit- 
ants ; they took away their riches, and thereby 
difcouraged trade and the arts j they removed 
kings and nobles beyond the feas, and introduced 

I into 
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into flates difquiets and diforder ; they added to 
the power of the Roman fee, by affording favour- 
able opportunities for the operation of its policy, 
and for eflablifhing the right of the Popes to in* 
terfere in the temporal affairs of nations ; and, in 
fine, they promoted every, pious impertinence, 
and advanced the mofl abjed fuperflition. 

It is alfo worthy of remark, that fome writers, 
who have no tindure of philofophy^ have. treated 
chivalry and the holy wars as primary and dif- 
tindlive caufes pf the refinement of the European 
fiates ; yet the latter, being really the confequen- 
ces. of the former, their influence ought to have 
been afcribed to them, 

The fame want of penetration is percprvable in 
thole, who, while they urge as a primary fource 
of improvement, the revival of literature, holdout, 
diftindively, as another caufe of it, the civil code, 
or the k^s of the Romans. .They might, with 
equal propriety, record as particular and ^iftinc- 
tive fources of refinement, the writings of Cicero, 
of Livy, or of Tacitus. 

During the prevalence of chivalry, it is like- 
wife to be obferved, that the ardour of redreffing 
wrongs- feized many knights fo powerfully, that, 
attended by efquires, they wandered about in 
fearch oi pbjeds whofe misfortunes and mifery 
required their alfiflance and fuccour. And, as 
ladies engaged more particularly their attention, 
the relief of unfortunate damfels was the atchieve- 
ment they mod courted. This was the rife of 
knights-errant, whofe adventures produced ro^ 

mance. 
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Hiance. Thefe were originally told as they hap* 
pened« But the love df the marvellous came to 
interfere ; fancy was indulged in her wildeft ex- 
aggerations, and poetry gav6 her charms to the 
moft monftrous fidions, and to fcenes the moft 
unnatural and gigantic. 

[23] • Supplicem aut debilem vel arma abjici* 

* entem hoftem occidere^ etiam hodie apud Go- 

* tho9 fempitemo opprobrio dignum computatur/ 
*' To kill a fuppliant, a perfon helplefs, or an e^ 
" nemy who has caft away his arms, is at this day 
•♦ confidered among the Goths as worthy of etcr* 
•• nal difgrace.'* Jo. Magnus^ Hi/i* Suec. lib. 4ir 

In the battle of Poidiers, fought by the heroic 
Edward Prince of Wales, the King of France was 
made prifoner ; and the behaviour to the captive 
monarch illuftrates, more than any particulars I 
can mention, the noblenefs of the principles of 
chivalry. The Earl of Warwick conducted the 
French king, with many demonflrations of re- 
fpect, to the Prince's tent. 

* Here,' fays a great hiftorian, • cbmmences 

* the real and the truly admirable heroifm of Ed- 

* ward : For viftories are vulgar things, in compa- 

* rifon of that moderation and humanity difcover- 

* ed by a young prince of twenty-feven years of 

* age, not yet cooled from the fury of battle, and 

* elated by as extraordinary and as unexpeded 

* fuccefs, as had ever crowned the arms of any 

* general. He came forth to meet the captive 

* king with all the figns of regard and fympathyj 

* adminiftered comfort to him amidft his misfor- 

* tunes; 



* tcidts ; paid him the tribute of praife due to his 

* valour ; and afcribed his own vidlory merely to 
^ the blind chance of war, or to a fuperior provi* 

* dence, which co.ntrouls all the efforts of human 

* force and prudence. The behaviour of John 

* fhewed him not unworthy of this courteous treat- 

* meat : His prefent abjed fortune never made 
Vhim forget a moment that he was a king t More 

* fenfible to Edward's generofity than to his owx| 

* calamities, he ccMifefled, that, notwithftanding 
f his defeat and captivity, his honour was flill un* 
^ impaired ; and that if he yielded the vidory, it 

* was at leaft gained by a prince of fuch confum^ 

* mate valour and humanity^ 

' Edward ordered a magnificent repaft to be 
' prepared in his tent for the prifoners, and he 

* himfelf ferved the royal captive's table, as if he 
' had been one of his retinue. He flood at the 
' King's back during the meal ; confiantly refuf* 
' ed to take a place at table ; and declared, that^ 

* being a fubjed, he was too well acquainted with 
^ the diftance between his own rank, and that of 

* his royal Majefty, to aflume fuch freedom. All 

* his father's prctenfionsto the crown of France 

* were now buried in oblivion : John, in captivi- 

* ty, received the honours of a king, which were 
' refufed him when feated on the throne : His 

* misfortunes, not his title, were refpeded : And 

* the French prifoners, conquered by his eleva* 

* tion of mind, more than by their late difcon^fi- 

* ture, burft out into tears of joy and admiration ; 

* which were only checked by the reiiedion, that 

' Sf •fuch 
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* fuch genuine and unaltered heroifin in an etie^ 

* mj, mull certainly/ in the ifliie, prove but the 
^ more dangerous ^o their native country/ Hunur^ 
Htft. ofEnglandi vol. ^. /• 114. See alfe AJbmok^ 

' A 673- 

Morfels of dory like thefe are pveciouSr ^nd dif- 
tinguifh thofe hiftorians who can render inftruc- 
tive the detaiils which common writers are oaly 
attentive to make agreeable. 

{^24] The following was one of the oaths adrni* 
niftered by the conftable in the duel. * A^ de B. 

* ye fhall lay your hand ayen on the holy gofpels; 

* and fwere that ye fhall have no moo wepnes, or 

* poynts, but tho that ben affigned you by the 
' coflftable and marefchall, that is to wite, gleyve, 

* long fwerd, fhort fw^rd, and dagger : Nor no 

* knyfe, fmall ne grete ; ne none engine, ne none 

* othir inftrument with poynt : Nor ftone of ver- 
^ tue, nor hearb of vertue ; nor charme, nor ex- 

* perement, nor none othir enchantment by you, 

* nor for you, whereby ye truft the better to over- 

* come C. de D. your adverfarie, that ihall come 

* ayens you within thefe lifts in his defence ; nor 

* that ye truft in none othir thynge propirly, but 
' in God and your body, and your brave quarell; 
^ fo God you help, and all halowes, and the holy 
^ gofpells.* DUgdale^ origin, juridic. p. 82. 

[25] The folemn takmg away of the fword, the 
cutting oflf the fpurs, the tearing frogi the body 
the coat of arms, and the bruifing every piece of 
tlje knight^s armour, appear to have been cere- 
monies 
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monies of the degradation. Selden, Ttt. bon.part 2. 
^*- 5-^^- 38. AJbmole.p. 620, 

Religion came alfo to concern itfelf in a matter 
fo important. Priefts pronounced over the culprit 
a pfalm, containing imprecations againfl traitors. 
Water was thrown upon him to waih away the 
iacred charader conferred by his inftallation into 
the order. And» at length he was dragged on a 
hurdle to the church, where there were faid and 
performed over him the prayers and the ceremo* 
nies which are ufed for the dead. St Faiaycy tome 
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CHAP, h 
SECT, h 

[i] JL HE ordinary form of homage and fealty va- 
ried in fome little particulars in different nations, 
and in the fame nations^ at different times ; and 
fidelity, while the fief was precarious, could only 
be promifed during the connedlion of the lord and 
the vaflaL The oldefl example of thefe ceremo- 
nies which is preferred, and perhaps the moft 
fimple, is that of TaJJilon Duke of Bavaria, to King 
Pepin, m the year 757. It is thus defcribed, 
' Taffilo Dux Bajoariarum cum primoribus gentis 

* fuae venit, et more Francorum, in manus regis 

* in vajiukutn manibus fuis femetipfum commenda^ 

* vit ; fdelitatemque^ tam ipfi regi Pipino, quam 

* filiis ejus Carolo et Carlomanno, jure jurando 

* fupra corpus Sanfti Dionyfii promifit/ " Taffi- 
^ Ion Dqke of Bavaria, with the chiefs of his na- 
^^ tion, came after the manner of the Franks, 

" and 
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^ and delivered homage with his own hands into 
^ the hands of the king; and fwore fidelity upoo 
** the body of Sl Dionyfius, not only to King Pepin 
^ himfelf, but alio to his fbns Charles and Cailo- 
'' mannus." Adeltmu^ Anmd. Franc, op. Bruffel^ 
Ivo. I. ch. i*fe£i. 7. 

From the words more Francamm it is to be in- 
ferred, that thefe ufages were of a ftill higher an- 
tiquity ; and, indeed, there can be little doubt, 
that they prevailed from the earlieft times. We 
find them, accordingly, in the Anglo-Saxon pe- 
riod of our hiftoiy. NicboL Praefat. ad LL. An^ 
gh^axon.p. 6. 7. It is true, notwithftanding, 
that fome. eminent authors contend, that they 
were confequences of the perpetuity of the fief. 
But the homage of Taflilon, and the Anglo-Saxon 
fealty, were prior to the general eftablifiiment of 
this perpetuity. And there does not appear any 
folid reafon to think, that thefe ceremonies were 
a refult of it. -* 

When the exercife of the prerogative of private 
war among the nobles had fpread its diforders and 
calamity, it became common, both in France and 
England, to infert a refervation in the form of ho- 
mage, which limited the fidelity of the vaflals of 
a lord or a chief, to the a6ls which were not de- 
regatory to the faith they owed to the king. 
This was intended as an obftruftion to the prcva-* 
lence of private war, and difcovered an advance- 
ment in the ideas of civilization and government. 
Saint Louis eftablifhed it in France ; and \t ap- 
pears in England, in what is called * The Statute 

*oC 
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^ cf* Homage/ in the feveuteenth year of Edward 
II. By this form or ordinance, the Tailal, after 
expreiling the fidelity he is to bear to his lord for 
the lands he holds, is made to 9^d.,fmnngibefaitb 
I Q'lve unto our Lord tbe King. 

Out of thefe uiages, in this ftate of their reftric* 
tion, there grew, as fiefs died away, the ligeance^ 
or allegiance, which every fubjed, whether a pro- 
prietor of land or not, was fuppofed to owe to his 
fovereign. Thus, the oath of ligeance or fealty 
was to produce the oath of allegiance. 

{]aj I have endeavoured to inveftigate, in ano- 
ther work, the high antiquity of the feudal ^lci« 
dents. Dijert. on tbe Antiq. of tbe Eng. Con/iitta. 
part. 2. It is a common mifiake, that the feudal 
fruits or incidents were not known in England 
till the Norman times. This opinion is to be a- 
fcribed to the want of curiofity in fome inquirers 
of great name, who have given a fandion to it 
without deliberation ; and to the narrow prejudi- 
ces of others, who affed to confider the Norman 
invafion as the proper aera of our political confti- 
tution, from the view of paying a compliment to 
the prerogative of our kings, by holding out Duke 
William as a (Conqueror, and by infulting the con* 
fequence of the people. It is in this manner that 
errors have been engrafted upon errors. 

The Anglo-Saxon laws, however, oppofe th^ 
conceit of the late rife of the feudal incidents with 
a force that is not to be refilled. They make an 
a&ual and exprefs mention of them. And, for 
formal iUuitrations of the feudal incidents in the 

Anglo- 
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Anglo-Saxon times, the reader may confult, TJbe 
cafe of tenures upon tbe commifpon ofdefe&we titles^ 
argued ly the judges qf Ireland^ Mr. Selden^ m ma^ 
ny parts of bis woris^ and Mr. Wbitaker^ in bis 
biflory of Mancbefter. 

One of Canute's laws I cannot forbear to men- 
tion, becaufe it illuftrates very ftrongly, in this 
age, the exiftence of tenures* It ordains that a 
vallal who deferts, in an expedition againft an e^^ 
nemy, (hall forfeit his land to his lord ; and that, 
if he (hould fall in battle, his heriot fhall be re- 
mitted, and his land go to his heirs. LL. Canut. 
c. 75* Tliis defertion was, in all feudal countries, 
one of the caufes of the eficheat or forfeiture of the 
fkf. Spelm. Ghff. voc. Febmia. We thus learn, 
that, in the age of Canute, there prevailed the 
feudal incidents c£ efcheat and heriot, and that 
lands were not only granted in tenure, but might 
go to heirs; a circumilance which may lead us to 
conceive, that advances were then made towards 
the eftabliihment of the perpetuity of the fie£ 
This important law is mifinterpreted by Wilkins, 
and, probably, with defign. Tbe learned reader 
will not require to be inf<»ined that his veriion of 
\ the Angb-Saxon laws is often defedive and un- 
faithful. 

What is worthy of notice, while many writers 
of England look to Normandy and Duke William 
for the introduction of the feudal law, and its in-* 
cidents into their nation, an author of France, 
William Roville of Alenzon, in his preface to the 
grand Couftumier of Normandy, contends, That 

they 
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they were firft brought into that dutchy from Eng- 
land by Edward the Confeffor. 

The fad is, that thefe fruits and this law ex- 
tended themfelves over Europe, from no principle 
of adoption, but from the peculiarity of manners 
and fituation of the barbaric nations who made 
conquefts. There is no pofitiori in hiftory which 
is clearer than this. And Du Cange, in particu- 
lar, when we confider the amazing extent of his 
information, is very much to blame, while he 
fondly holds out the tenet, that the ufages and in- 
ftitutions of the European ftatcs proceeded chiefly 
from the manners and cuftoms of France. . 

[3] Even in the^days of Brafton, after the fell- 
^al aflbciation had received its moft ftaggering 
blows, the dodrines of the reciprocal duties of 
the lord and the vaffal, and their perpetual league, 
are laid down in ftrong language. 

* Nihil facere poteft tenens propter obligatio- 

* nem homagii, quod vertatur domino ad exhae- 

* redationem vel aliam atrocem injuriam ; nee do- 

* minus terienti, e converfo. Quod fi fecerint, 

* diflblvitur et extinguitur homagium omnino et 

* homagii connedlio et obligatio, et erit inde juf- 

* turn judicium cum venerit contra homagium et 

* fidelitatis facramentum, quod in eo in quo delin- 

* quunt puniantur, fc. in perfon adomini, quod a- 

* mittat dominium, et in perfona tenentis, quod 

* amittat tenementum.* " The vafTal is liable in 
" ho fervice to his lord on account of the obliga- 
** tion of homage, which can involve him in the 
" penalty of forfeiture, or in any other atrocious 

Tt - "injury; 



330 A VIEW OF SOCrETT 

** injury ; nor, on the other hand, is the lord Jiable 
'*♦ in that manner to the vailal. J8ut, if either of 
*^ them have aded fo, the obligation and connec* 
•* tion of homage is diflblved and extinguilhed ; 
" and there Ihall then be a juft caufe for violating 
" the homage and oath of fidelity, and each of 
'* them ihall be puniftied in as far as he has offend- 
** ed ; viz, in the perfbn of the lord that he (half 
" forfeit his right of homage, and in the perfoa 
" of the tenant that he ihall forfeit his pdffelfion/* 
De leg. et Confuetud. AngLp, 8r. 

[4] The ilate, I know, of the people of old, as 
defcribed by Dr. Brady, and Mr. Hume, by Dr, 
Robertfon, and a multitude of other authors, was 
uniformly moft abjed; and yet the power of the 
nobles is reprefented as moft exorbitant. They 
dweU on wha^ they term: the ariftocratical genius 
of the times, and feem to- take a pleafure in paint- 
ing the abjedlnefs of the people. 

It b remarkable, that thefe notions are contra- 
didory and inconfiftent* The noblef had knmenfe 
influence ; but, in what did this influence confift? 
Was it not in the numbers and the attachment 
of their vaflab? Thefe were their power; and, 
did they opprefs them ? The reverie is the truth. 
They treated them with the utmoft lenity, and it 
was their intereil to do fo. The cordiality, accord- 
ingly^ of the nobles and the vailals, was main- 
tained during a long trad of time, of which the 
hift(»7 has been repeatedly written, without 
the neceilary attention to its nature and fpirit. 
The decay, indeed of this cordiality^ was to ere- 
1 ate 
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Mte ^onfufions and oppreifion ; and» what confirms 
my remark, it was in this fituation, that the 
power of the nobles was to be humbled. 

The error. I mentioa was firft thrown out by a 
writer of ability, becaufe it fuited the theory he 
inculcates. It was adopted, for the fame reafon, 
hy a writer of ftili greater tadents ; and nothing 
more is neceflary u> givecurreacy to an abfurdity. 
For, the authors who do not think for themfelves, 
hut who gain a fafhionable and temporary Deputa- 
tion, by giving drefs and trappings to other men's 
notions, will repeat it tHl it is beUeved. 

[5] JMr. Hume has the following very fingular 
pafiagc. None of the feudal governments in £u- 

* rope had fuch inftitutions as the county-courts.^ 
^ which the great authority pf the conqueror ftili 
^ retained from the Saxon cuftoms. All the free- 

* holders of the county, even the greateft barons, 

* were obliged to attend the flieriffs in thefe courts, 

* and to^affifl: him in the adrainiftration of juftice/ 
Append, ir^ 

lu every feudid kingdom, notwithftanding this 
Arong affirmation, the comes was known, and the 
jcomiiatus* The comkatus^ or county, was the ter- 
ritory Gt eftate of the comes ; and the court he 
held, and in which he prefided, was the county- 
court^ to which the freeholders and feudators were 
called, and acted as afleilbrs.or judges. BuCange^ 
and Spelman^ voc. Comites. 

Xhere might, indeed, be vi,^ofnes who enjoyed 
not the property of the county, but only a 
jpart of it i and, in this cafe, he was conftituted 

Ttij to 
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to cxercifc jurifdidion in it. The iheriff origi- 
nally was a very fubbrdinate officer. He was 
fometimes no more than the depute of the comes. 
Hence vicecomes was the ternv by which he was 
known. Sometimes he was only vefted with the 
care of the king's intereft in particular counties. 
And, in reality, he began only to figure when 
the jurifdi£li(m of the nobles, in the decline of 
fiefs, had died away to a fliadow. 

It is faid by Mr. Hume, That the great autho- 
rity of the conqueror retained the county-courts 
from the Saxon cuftoms. He thus infers, that 
thefe courts were favourable to the royal authority. 
The faft, however, is exadly the reverfe. The 
greater jurifdi&ion there is in the nobles and the 
people, the more limited is the prerogative of 
princes. The county-courts were eminent and 
formidable fupports of the liberty of the fubjed. 
And, inftead of giving them encouragement, it 
was the intereft of the conqueror to employ his 
great authority m their fuppreffion. 

Mr. Hume adds, in the fpirit of a writer who 
bad made a difcovery, * Perhaps this inftitution 
^ of county-courts in England^ has ha4 greater e& 
^ fed on the government, than has yet been dif- 
* tinftly pointed. out by hiftorians, or traced by 
^ antiquaries.' Ibid^ 

I have remarked thefe and other weak places 
in the works of this illuftrious man, that I might 
Ihow the danger* of implicit confidence even in 
the grc^teft names. The undue weight of what 

arc 



IN EUROPE. 333 

are called great authorities, gives a ftab to the fpi- 
rit of inquiry in all fciences. 

[6] The diftinguifbing freedom of the Germanic 
tribes was carried with them into their conquefts. 
Tacitus faid of them, while they were in their 
woods, * De minoribus rebus principes confultant, 

* de majoribus omnes.^ ** On leffer affairs the chiefs 
** deliberate, but upon thofe of greater importance 
•* the whole people." De Mor. Germ. c. ii. This 
peculiarity of government, and this importance 
of the people, appear not only in the hiftory of 
thefe nations, but in their laws. The prologue 
to the laws of the Franks has thefe words. • Hoc 
' decretum eft apud regem, et principes ejus, et 

* apudcun£tum^^t^/i^i72Chriftianum, qui infra reg- 
' num Merwungorum coniiftunt/ ** It is decreed 
** by the king, the nobility, and the whole Chrif- 
** tian people who conftitute the kingdom of the 
" Merovingians." Lindenbr. p. 399. The lex 
Alaniannorum, begins thus. * Incipit lex Ala- 

* mannorum, quae temporibus Chlotarii regis una 
' cum principibus fuis, id funt, xxxiii. epifcopis, 

* et xxxiiii. ducibus, et Ixxii. comitibus, vel cetero 
^ popuio conftituta eft.' *^ Here begin the laws of 
•* the Alamanni, which were decreed in the reign 
♦* of Kin^ Chlotarius by himfelf, along with his no- 
" bility, that is, by thirty-three bifhops, thirty-four 
•• dukes, and feventy-two earls ; together with 
** the reft of the people." Lindenbr. p. 363. In 
the fame fenfe, we read of the infinita multitudofi^ 
delium who appeared in the Anglo-Saxon parlia*- 
ments. Spehnmis councils. Originally, as in Ger- 
many, 
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many, in all the European dates, every perfbii 
who wore a fword had a title to go to the national 
aflembly. The fovereign could enadt no new laws, 
and could repeal no old ones, without the confent 
of the people. 

But, in ancient Germany, a reprefentation of 
the people was even pra£tifed on particular occa- 
fions ; and we are told by Tacitus, that, ^hen 
Civilis declared war againft the Romans, * convo- 
^ c^vitptimQrtsjgpatkfetpromptijffimosvii^L* '*He 
*^ ailembled the chiefs of the nation and the mofl: 
** forward of ihe people.'* Tacit. Hiji. lib. 4. Sec 
farther A Differtation concerning the Antiquity of 
the Engli/b Con/iitution^ part 5. After the eredion 
of the European ftates, the inconveniencies arifing 
firom great multitud/ss of arm^d men io councils 
of buiinefs, difcovered iuUy the advantages of r^* 
prefentation. A^d deputies made their appearance 
in thefe to confult apd defend the privileges and 
xights of the people. The exa<^ aera of this eila- 
jblifhment is not known in any country of Europe, 
its antiquity, however, is beyond all doubt. And 
iht commons made a figure in the aifemblies <^ 
France, termed, les champs de mars, et les champs 
de mai, in the cortes of Spain, and in the witten- 
agemots of England. 

It is probable, that in France, the people were 
reprefented before the age of Charlemaigne. That 
they were important in the reign pf this p(ditic 
and powerful prince, there are proofs, pofitive 
and certain. The inftruftive work of Archbifhop 
^ncmar, de or dine PalatU places this matter ia 

a 
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ft jlrong light; and Abb^ Mably, who copies and 
comments upon it, acknowledges the fupreme 
power of the aflembhes of thofc days, feledb ex- 
amples (^it, and of the mterference and ponfider- 
ation of the people. In fa<a, nothing of any mo- 
ment or value, in peace or in war, or in any fub- 
jeft whatevet, could be done without their appro- 
bation. * Lex confenfu popuK fit, et conftitutione 
* regis.' " A law is eftablifhed by the appoint- 
" mentof theking, and the confentof the people.'* 
Capita Kar. Cahu. an. 864. ap. Baluz. torn. 2. p. 177. 
This conclufion is fupported by exprefs, numerous;, 
and concurring teftimonies of ancient laws, hiftorics, 
and ordinances. SttHotoman^ Franco-GoBia^ ch. 
10. 1 1. Mably Obfervat.fur rHiJl. de France, lib. a. 
cb. 2* Rymeron the antiquity of parliaments , &c. *, 
Thefe affemblies were very different from the 
Etats Generaux of after times, when the rights of 
the people were infulted, and the legillative power 
came to refide in the fovereign. Yet, it is not 
uncommon to confound them ; and, on the foun- 
dation of this error, improper conclufions have 
been inferred againft the commons of England. 

Af 

* Mr. Hume, notwithflanding a variety of authoritiet 
which oppofe his afiertions, could exprefs himfelf to the fol- 
lowing purpofe. * The great fimilarity among all the feudd 
governments of Europe, is well known to every nMin that 
has any acquaintance with ancient hiftoiy > and the antiqui^ 
rians of all foreign countries, where the queftion was never 
embarrafled by party-difputes, have allowed, that the com- 
mons were very late in being admitted to a (hare in the le- 
giilativf power,' jifpend, ii. 
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At what period the deputies of the people ap« 
peared in the cortes of Spain, is uncertain. But 
the liberty of the Wifigoths, who founded that 
kingdom, was ferocious ; their love of indepen^ 
dence was foftered by the ills of the M oorifh do- 
mination; and their fovereigns, during a l^ig 
traft of time, were kept in a furprifing degree of 
fubje£tion. Like all the other barbaric tribes who 
made eftablifhments, the individuals among the 
Goths who wore fwords, aflembled originally in 
the councils of the nation ; and when the difad- 
vantages of crowded and tumultuous diemblies 
were uniformly felt, it is natural to conclude, 
that the deputies of the people were called to re- 
prefent them. 

From defign, however, in the Spaniih govern- 
ment, from the ravages of the Moors, or from the 
wafte and havock of time, no dired proofs of this 
reprefentation, it is faid, are to be found of an 
earlier date than the year 1133. Of the appear- 
ance of the deputies of the people, at this time, 
the evidence is produced by Dr. Geddes ; and 
this writer has alfo publiflied the writs of fummons, 
which, in the year 1390, required the city of A- 
bula to fend its reprefentatives to the parliament 
of Spain. MifceUaneous TraSls, vol. i. There is 
likewife evidence of a Spanifh parliament in the 
year 11 79, in which the deputies of the people 
. were aflembled ; and of another in the 1210, in 
which they aflifted as a branch of the legiflature. 
Gen. Hi/i. Spayn. ap. Wbitehck^ Notes upon the 
Kind's Writ, vol. 2. p. 65. 

While 
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'While liberty and the deputies of the people 
made a figure, and while the prerogative of the 
fovereign was reftrained and direded by national 
councils and aflemblies in the other countries of 
Europe, it feems the height of wildnefs to con- 
clude, as many have done, that, in England, the 
inhabitants were in a ftate of flavery, and that the 
mandate of the Prince was the law. His condi- 
tion, £b far from being defpotic, was every mo- 
ment expofed to danger and infult. He might be 
depofed for a flight offence. He was eleded to 
his office. Andy his coronation-oath exprefied 
his fubjedion to the community, and bound liim 
to protedl the rights of his fubjeds. 

The Anglo-Saxon laws are proofs, that, in« 
ftead of governing by his will or caprice, he was 
under the controul of a national aflembly. In 
the preambles to them, we find, that the wiies 
or fapientes were a conftituent branch of the go- 
vernment. The expreffion feniores fapientes po^ 
puli mti^ is a part of the prologue to the ordina- 
tions of King Ina, an. 71a. And thefe fapientes 
poptdi^ or deputies of the people, appear in the 
laws of other princes of th^ Anglo-Saxons. LL» 
Angh'Saxon. ap. WUkins, 

It is very remarkable, that the term fapientes^ as 
may be feen in Du Cange, in his explanation of 
it, exprefled, in Italy, in ancient times, thofe who 
governed the affairs of cities and communities. 
When men, therefore, of this fort are uniformly 
mentioned as a pacrt of the Anglo-Saxon wittena- 
gemots, it is impoflible, but to prejudice, not to 
U u i^^f 
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fee, that they muft have aded as the reprefetfta^ 
twes of the people, and mull have procured this 
diftindion from the opinion entertained of their 
wifdom or experience* 

By a curious teftimony, it i$ even ohyious;, that 
the word fapientes muft have meant the commons. 
In the fupplication del county de Bevmjbire^ to 
Edward lU. there ^re thefe exprelfions, ' que luj 

* pleafe par Tavys des prelats, countees, barons^ 

* et caUrps fages in. cell prefent parliament ord^* 

* ner/ &c. " The bi(bpps, the earls, barons, an4 
^^ other fages in this prefent parliament ordain." 
This fupplication is printed in the 4. Infi. p. 232. 
In the reign of the third Edward, from the outers 
fyges expreffing the commons, it may furely be 
decifively inferred, that fapifMes h^d the fame 
meaning in older times. 

In fad, the expreflions w^iich denote the An- 
glo-Saxon aflemblies, allude to their nationality. 

* Commune concilium, cpnventus omnium, conci* 
\ lium cleri et populi, omnium principum et om- 

* nium fapientum conventus,* &c. " The com- 
" mon council, the general alfembly, the aflembly 
*! of the clergy and people, the convention of all 
*' the chiefs, and all the wife men," are appella- 
tions which mark forcibly the interference and 
affiftance of the coOTOTo»j*4 

In 

* Mr. If ume has obf^erved, Indeed, that * None of the cx- 

* preflibns pf the ancient hiftorians, though feveral hundred 
' paiTages might be produced, can, without the utmojl violence^ 

* be tortured to a meaning which will admit the Commons to 
^ be conftituent members of the great ^ounciL^ Ap. it. It h 
paihfiul to remark a want of cahdoHr (b glaring in fo great a man. 



Ift the annals of Winchelcomb, an. 81 1. thete 
fe to be fcen the term procuratores^ as cxpreflivc 
of a branch of the wittenagemot. It alfo occurs 
in a charter of King Athelftanfe. Arid, that the 
perfbns detloted by it were the deputies of the 
people, feems paft all doubt, when it is recolled- 
^d^ that, in the Spanilh writers, this order of men 
is expreiled by procuradores de las cividades y viU 
ias. Nay, in Polydore Virgil, we meet the ex- 
^r^^on precursUores civium popul^pie^ ^47^* ^/. 
Wbitehcke, vol !• ^. 378. 

To tbefe notices I might add a multitude of 
authorities, refpe&able and pofitive. But I mean 
not now to ^ter fuUy into the difpute concern^ 
ing the importance of the people. To give com- 
pletenefs to the fpirit of my prefent inolume, it h 
fufEcient for me tx) aflert the antiquity of the 
commons, in oppofition to an opinion of their late 
rile, which a modern hiftortan, of great reputa- 
tion, has inculcated,' With that hardihefs which 
he difplays in ail his writings, but with little of 
that force of thought and of reafoning which 
does honour to his philofophical works* 

]^r. Hume, ftruck with the talents of Dr. Bra- 
dy, deceived by hfa ability, difp6fed^to pay adu- 
lation to government^ or willing to profit by a 
fyftem, formed with art, and ready for adoption, 
has executed his hiftory upon the tenets of this 
writer. Yet, of Dr. Brady it ought to be re- • 
membered, that he was the flave of a fadion, and 
that fae meanly proftituted an excellent under- 
ftanding, and admirable quicknefs^ to vindicate 
U u ij - tyranny, 
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tyranny, and to deftroy the rights of his nation* 
« With no lefs pertinacity, but with an air of great- 
er candour, and with the marks of a more liberal 
mind, Mr* Hume has employed himfelf to the 
- fame purpofes ; and his hiftory, from its begin* 
ning to its conclufion, is chiefly to be regarded as 
. a plaufible defence of prerogative* As an elegant 
and a f[nrited ccmipofition, it merits every com- 
. mendation. ^ But no fnend to humanity, and to 
the freedom of this kingdom, will confider his 
conftitutional inquiries, with their eiiedt on his 
narrarive, and compare them with the ancient 
and venerable monuments of our ftory, without 
feeling a livdy furprife, and a patriot indignation. 

[7] The general dodrines concerning waid- 
fliips may be feen in Craig^ lib. 2. Du Cange^ vac. 
<!uJlos^ War da* La CtnOume reform^ de Norman- 
-die, par Bafinage^ Art. des Gardes. 

In that inftrudtive coUedioti of records, Tb€ 
iJi/iory and AniiquitUs of the Exchequer of the Kings 
of England, hy Mr. 'Madox, there are the following 
examples of the fale of wardlhips by the crown, 
in the times which pafled from Duke William to 
King John* 

Godfrey de Cmmavfll gave xxvL xs. for the 
cuftody of the knd of Aketon, which was Ralf 
de Heldebouill's, and of Ralf 's heir during his 
nonage* Hugh de Flammavill profered xl. for 
the cuftody of his fifter, with her land. Ralf de 
Gememue gave a fine of Ix marks, that he might 
have the cuftody and donation of Philipp de Ni- 
webote's daughter, with her inheritance. Earl 

David 
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Bavid gave cc marks to have the cuftody of Ste- 
yhen de Cameis, with his whole landi till his full 
age ; faving to the King the fervice of .the faid 
land i and Earl David was to make lio de/intSwa 
upon it. And Philip Fitz-Robert gave ccl. and 
€ bacons and c cheefes for the wardfhip of the 
land and heir of Ivo de Munby, till the heir came 
to be of full J^ge* f^oL i. p. 323. 324, 

In remarking thefe fales, the value of monej 
in its variations, is to be attended to. From Mn 
Madax^ it appears^ that, ' in the reign of Heniy 
^ III. Simon de Montfort gave ten thoufaad marls 

* to have the cuftody of the lands and hek of Gil« 
' bert de Unfranville, until the heir's full age, wiA 

* the heir's marriage, and with advc^ons cf 
^ churches, knight-fees, and other pertinencies 
' and efcheats;' and Lord Lyttletcm has calcu- 
lated the amount of this payment, acceding to 
the prefent value of money. ^ Ten thousand 

* marks,' he obferves, * containing dien as much 

* filver in weight as twenty thoufand pounds now; 
^ and the value of filver in thofe days, being on* 

* queftionably more than five times the prefent va-. 

* lue, this fum was equivalent to a payment of a* 

* bove a hundred thoufand pounds made to ,the 

* exchequer at this time^* Hi/i. of Henry II. vol. 2. 
p. 297. Madox^ vol. I. p. 326. 

[8] Of reliefs in England, it is fuflicient to give 
the following examples, as they will fully illufirai^ 
the oppreflions which mufl have refulted from the 
exaction of this feudal incident. 

lu the fifth year of J&ing Stephen,^ Walter Hait 

save 
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gave T marks of filver for relief of his father's lafict^ 
Alice, wife of Roger Bigot, gave c and fourfcore 
and xviiil. fpr her father's land or manour of Bel- 
voir. Humfrey de Bohun paid xxiil. and xs. for 
relief of his father's Hand. Waleran FitzWiUiam 
anfwered xxxiiiL vis» and xiiid. for relief oi his 
land- In the reign King Henry U. William Fitx 
William paid xxv marks for relief of his land ^ 
Theobald de Valeines xxxL for relief rf fix 
knight*fees; and Robert de Dudaville x marks 
for relief. In the reign of K. Richard I. Robert 
de Odavill's fon paid c marks for acceptance of 
his homage, and for relief and feifin of his land ; 
Walter de Niewenton paid xxviii s. and iiii d. for fei- 
fin of the fourth part of a knightVfee,' which was 
takenintothe King's hands fordefaultof payingre*- 
lief. William de Novo Mercato gave c marks, thai 
the King would receive bis reafonable reliefs to wit, c L 
In the reign of K. John, John de Venecia gave ccc 
marks for feifin and relief, and did homage to the 
King, and was to make the King an acceptable 
prefent every year. Geoffrey Wake gave cc marks 
for his relief* Madox^ Hi/l. of the Excbeq, vol. r* 

^ 316. 3x7- 

The minute fteps in the hiftdry of teliefi, and 

of the other feudal perquifitesi are no part of this 

work. The reader who would inveftigate £ng^ 

lilfa reliefs ftill farther, may confult. LL. GulieL 

LL. Hen. I. Chart. Joban. f^c. and, for their ftate 

in foreign countries, he may confider what is faid 

in Brujfely ufage-general des fiefs ^ liv. 1 AJfiffes de 

Jerufedeniy and the Gbjaries. 
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[9] litdteon on tenures, § 107. Du Cange, Dif- 
paragare. La Coutume reformee de Normandie. 

[10] Celeilia, wife of Richard fon of Colbem, 
gave xls, that'fhe might have her children in 
wardfhip with their land, and that fie might not 
be married^ except to her own good4iking. Wil- 
liam Biihop of Ely gave ccxx marks, that he 
might have the cuftody of Stephen de Beauchamp, 
and migbi marry bm to whom he pleafed. William 
de St. Marie-church gave d marks, to have the 
wardlhip of Robert, fon of Robert Fitzharding, 
with his whole inheritance, with the knight's-fees, 
donations of churches, and marriages of women 
thereto belonging ; and that he might marry him 
to one of his [William's] kinfworaen ; provided, 
that Robert's land Ihould revert to him, when he 
came tp full age. Bartholomew de M uleton gave 
c marks, to have the cuftody of the land and 
heir of Lambert de Ybetoft, and that be might 
marry Lamherfs wife to whom he pleafed^ but 
without difparagement. Geoffrjcy Grofs gave xl 
marks, for the wardfhip of the lands and heirs of 
Sampfon de Mules^ who held of the king in capi- 
te, by ferjeantry, with the marriage of the heir?^ 
John Earl of Lincoln, conftable of Chefter, fined 
MMM marks, to have the marriage of Richard de 
Clare, for the behpof of Maud, eldeft daughter to 
the faid Earl. Gilbert de Maifnil gave x marks 
of filver, that the king would give him leave to 
take a wife. Lucia, Countefs of Chefter, gave d 
marks pf filver, that flie might not be married 
within fivp years. Cecilie, wife of Hugh Pevcre, 
I -^ gave 
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gaye xiiL xs. that ihe might marry to whom (he 
pleafed. Ralf Fitz VtHIIiam gave c marks fine, 
that he might marry Margery, late wife of Nicho- 
las^ Corbet, who held of the king in chief, and 
that Margery might be married to him. And 
Alice Bertram gave xx marks, that'fhe might 
not be compelled to marry. Madox^ Hifl. of ibe 
Exchequer, vol. \.p. 322 — 326. 463—466. 

Thefe valuable notices are from records in the 
reigns of Henry XL Rich.I^ Kiqgjohn, Henry III. 
and Edward I. 

[11] Henry II. levied an aid of one mark per 
fee, for the marriage of his daughter Maud to the 
Duke of Saxony. Of this aid, the proportion of 
the Earl of Clare for his own knight-fees, and 
for thofe of his lady the Countefs, of the old feof- 
ment, was ' fourfcore and fourteen pounds and 
^ odd ;* and for his fees of the new feofinent, it 
was ciiis. 4d. The feofments which had been 
made either to barons or knights, before the death 
of Henry I. were called vetus feffamentum. Fees 
of the new feofment were from the accei&on of 
Hi^ry H. This appears from the Black Book of 
the Exchequer. 

Henry III. had an aid of xls. of every knight'$ 
fee to make his eldejl fon a knight. When King 
Richard was taken and imprifoned on his return 
from the holy wars, an aid was given for the,r^2»- 
Jfbm of his perfon. The barons and knights paid 
at the rate of xxs. per fee. Madox, Hiji. of the 
Excheq. vol. 1. p. 572. 590. 596. 

In all cafes of aids, the inferior vaflals might 

be 
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be called to aflift the crown vafials. Thqy were 
even to contribute to extinguifli their debts. 

[12] Du Cange, voc. Auxilium. Bruflel, U£* 
age-general des Fiefs en France. Couft. Norman. 
Madox, hift. of the Excheq. vol. i.^. 614 — 61 8. 

[[13] Spelman, voc. Felonia. Lib. Feud. £tab- 
lUTemens de S. Louis, liv. x. Craig, Jus Feudale, 
lib. 3^ 

SECT. IL 

[i] It is to be conceived, that, originally, little 
ceremony was employed in the duel. Book L 
Cbap. 2. fe£i. 4. and the Notes.. But, as ranks and 
manners improved, a thoufand peculiarities were 
to be invented and obferved. This inftitution, 
accordingly, is one of the moft intricate in mo^ 
dern jurifprudence. It would be improper to at- 
tempt to exhauft, in a note, a topic which would 
require a large volume. It is only my province 
to put together fome remarks. . 

I begin with a diftindlion which has efcaped 
many inquirers, who have thence wandered in 
contradidion and obfcurity. The duel was, in 
one view, a precaution of civil polity ; in another,^ 
an inftitution of honour. Thefe diftindive cha- 
radlers it bore in its origin. Book I. Cb. i.feSl. 4., 
And, in thefe different refpeds, it was govern- 
ed by different forms. The common law, and 
the ordinary judges, direded it in the onecon-r 
dition ; the? court of chivalry^ ,or the conflitutions 
X X which 
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which gave a foundation to this court, go- 
verned it m the other. In reading what many 
authors have amafled on the duel, it is difficult to 
know what refers to the former ftate of the mat- 
ter, and what to the latter. They either knew 
not the diftindlion, or pofiefTed an imperfeA no- 
tion of it. Even in the refearches of Montefquieu, 
concerning the judicial combat, there is thence, 
perhaps, a faintnefs and embarraffment ; and, in 
the obfervations of Dr. Robertfon, on the fame 
fubjeft, the confufion is evident and palpable. See 
Note Z2. to Charles V. 

It has been affirmed, indeed, that the court o£ 
chivalry was not known till the eleventh century, 
or till a period flill later. And, it is probable, 
that this court, in all its formalities, and in its 
condition of greateft fplendour, exifted not in an 
early age. But there is evidence, that its duties 
were exercifcd in very ancient times. And, from 
an examination of the.oldeil laws of the barbarians, 
it is to be inferred, that the bufinefs of it, except 
perhaps in a few inftances, was not determined 
by the common judges. We know, at leaft, with 
certainty, that, in England, in the Saxon aera, 
before a regulat court of chivalry was eftabliflied, 
points of honour and of war were under the di- 
redion of the beretocbs^ while the duel, as a civil 
rule, was at the diredlion of the common judges; 
and that, in the Norman age, when the court of 
chivalry was formally in exiftence, A»ith extenfive 
powers, the cohjiable and the/w^r^^z/hadfucceed- 
ed to the jurifdidion of the heretochs. Spelman^ 
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Gloffl p. 400, Sir Edward Coke on the court ofchu 
valry. 

The determination of a doubt, for which no 
complete evidence could be produced, was the 
end of the duel as a civil precaution. The 
decifion of points of honour, and difputes of arms, 
or the fatisfadlion x>f a proud and a wounded fpi- 
rit, was the end of the duel, as an inftitution of 
chivalry. While the common judges of the land 
managed the duel in the former inftance, as an 
objedl of common law, it was governed in the lat- 
ter by the judges in the court of chivalry, that is, 
by the conftable and the marihal; and the forms 
of procedure in thefe cafes were eflentially differ- 
ent. 

Of the court of chivalry, the jurifdidion re- 
garded matters of war, precedency, and armorial 
diftindions, as well as points of honour; and trea- 
ibns, and deeds of arms committed without the 
realm, were objects of its cognizance. In a word» 
where the common law was defeftive, the powers 
of the conftable and the marihal were competent. 
4. In/iitut. c. ij. 

Yet, from thefe officers, there lay an appeal to 
the fovereign, as the head of arms,^ and he might 
ftop, by his power, their proceedings. It is thence 
that we find the Kings of England fuperfediug 
combats of chivalry. It was as the head of the 
civil ftate that they could fuperfede the combats 
of right, or at common law.. Inflances of their 
jurifdiftion^ in both cafes, aUi^ not unufuaL An 
exertion of it, in the duel cif chivalry, took place 
XxiJ in 
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the intended combat between Lord Rae and 
Mr. Ramfay. The Lord Rae, a Scots baron, im- 
peached Ramfay and Meldnim for moving him 
beyond the feas, to join in the treafons df the Mar- 
quis of Hamilton. Ramfay denied the faft, and 
dfered to clear himfelf by combat. A court of 
chivalry was conftituted, by oraimiffion under 
the great feal ; and the parties were on the point 
of engaging, when Charles I. interpofing to pre« 
vent the duel, fent them prifoners to the Tower. 
Kennet, complete hijiory of England^ vol. 3. p. 64* 
An interpofition in the duel at common law, was 
exercifed in an intended combat in a writ of right 
between the champions of Simon Low and Jo. 
Kine, petitioners, and of Thomas Paramore, de- 
fendant. The battle wa& difcharged by Queen 
Elizabeth. Spelm. Glojf.p. 103. 

In the duel by chivalry, champions^ were Hot 
ufual ; becaufe queflions of honour requited the 
engagement of the parties. In the duels of right, 
the patties might have champions, becaufe the 
trial was merely an appeal to the Divinity, who 
was to decide the truth by afiiAing, miraculbufly, 
the caufe of the innocent perfon ; and this aj^- 
ailce might be manifefted either to himfdf or td 
his reptefentative. The fafhion, however^ cS, 
martial times, was an inducement to the parties 
themfelves to engage : And, in general, champi^ 
ens were diily proper for the old and iilfirm, for 
priefts, minors, and women. Du Gauge, n)oee Cam* 
piones. ^a*- 

Anciently, in. the fluel of right,^ th€re was a 

diTcretionaiy 
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difcretionary power in the judges to determine in 
what cafes it was neceffary; and this was a pro- 
per reftraint on the violence with which the duel 
was courted, in preference to other modes of trial. 
Brujfel^ Ufage getter id des Befs, Iro. 3. cb. 13, 
Exprefs laws were even made to defcribe the oc- 
caiions in which alone it was to be expedient* 
There is, on this head, the following regulation 
of Hienry I. • Non fiat helium fine capitali, ad 

* minus x fol. nifi de furto vel hujufmodi nequitia' 

* compcllatio fit, vel de pace regis infrada, vel in 

* illis in quibus eft capitale mortis, veV difTamatio- 

* nis/ " There Ihall not be a duel, unlefs on ac^ 
" count of a heinous crime, for a fmaller fum than 
" ten (hillings, or unlefs on account of theft or 
** fome other offence of that nature, or a breach 
** of the King's peace, or in thofe cafes in which 
•* the punifimient is death or infamy," Z£% Hen* !• 
c. 59. 

In the reign of Henry II. it was the praftice to 
permit the defendant to take his choice between 
the affize or jury and the duel. * Habebit elefti- 

* onem/ fays BraSlon^ * utrum fe ponere yeHt Juper 
^ patriam^ utrum culp. fit de crimine ei impofitOj 

• vel non : Vel defendendi . fe per corpus fuum! 
** He fhall have his choice, whether he chufes to 
** put himfelf upon his country, and be tried 
** whether or not he is guilty of the crime charged 
" or not, or whether he will defend himfelf *jf his 
" own hody!^ Lib. 3. ^. i8. This marks the de- 
cline of the duel, and accordingly, it gradually 
gave way to the jury. To this alternative of be- 
ing 
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ing tried by one's country, which exprefles the 
form of the ju.y, or by the duel, which expreile» 
the appeal to the Divinity, there is yet an allufion 
in the queftion propofed to a culprit,' and in his 
anfwer. Culprit. How wili tbou be tried? His re- 
ply is. By God and my country. There is here a 
rule of law which has furvived its caufe or necef- 
fity. The alternative is fuggefted in the queftion, 
when no alternative exifts. And the anfwer in- 
cludes both trials, when one only is in pradice. 
Abfurdiries of this kind, for they furely deferve 
this name, muft be frequent in the progrelfion of 
jurifprudence in all nations. 

The duel of chivalry loft its legality with the 
fall of the court of chivalry. It left behind it, 
Jiowever, the modem challenge or duel, which it 
is difhonourable to refufe, and illegal to accept. 
The jury, which fwallowed up the duel at com- 
mon law, could here afibrd no remedy. 

A punier, though a more ufeful relic of the ho- 
nourable court of chivalry, ijvhich was once fo , 
high in repute, that it was in danger of incroach- 
ing on the jurifdidion of other courts, is yet fa* 
miliar in the heralds who manage armories, de- 
fcents, and funerals, and who record admiflions 
to the peerage. 

The decay of the manners of chivalry, was the 
diftant caufe of the fall of this court ; and its im- 
mediate one was, perhaps, the jealoufy of the 
great powers of its judges. There has been no 
regular high conftable of England fince the 13th 
year of Henry VllL And the marefchal dwind- 
led 
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led down into a perfonal diftindion, or name of 
dignity. 

In France, points of honour were originally un- 
der the cognizance of the maire of the palace ; 
and this officer, who was to acquire the grcateft 
powers, appeared in times of a remote antiquity. 
Du Cange^ voc. Major Domus. After the age of 
Hugh Capet, this dignity was fupprefled; and 
out of its ruins four courts arofe. One of thefe 
was the court of chivalry, or the offices of the high 
conftable and marihal. The other courts were 
thofe of the high chancellor, the high treafurer, 
and the great mafter of France, or the judge 
of the King's houfehold. For, in the apra of his 
grandeur^ the maire of the palace had engrofled 
to his jurifdidlion whatever related to arms, juftice, 
and finance. * 

[2] It has been contended, that a knight's fee 
confifted regularly of a certain number of acres. 
Spelman^ voc. Feodum. Camden^ Introd. to the BrU 
tann. p. 246. But the value of acres mufl have 
varied according to their fertility and fituation ; 
and it feems the more probable notion, that a pro- 
I>ortion of land, of a determined value, no mat- 
ter for the quantity of the acres, was what in ge- 
neral conflituted a knight's fee. The confideri- 
tion of the revenue that was neceffary for the 
maintenance of a knight, and for the furnifhing 
of his arms, would dired the extent of the land. 
The will of the grantor, however, and the con- 
fent of the receivtr, might conflitute any portion 

of 



35* A VIEW OF SOCIETY 

of land whatever a knight's fee, or fubjed it ta 
the fervice of a knight. 

*niis is put paft all doubt by the following re* 
xnarkable paper in the Black Book of the Exche- 
quer, which certifies Henry 11. of the ftate of the 
knight's fee of one of his vailals. 

Carta WUlelmi^ JUii Robertu 

Kariflimo Domino fuo H. regi Anglorum, Wil- 
lelmus, filius Rober^i, falutem. Sciatis, quod dc 
vobis teneo feodum, i. militis pauperrimum^ nee 
alium in eo feodavi, qui vix in fufficienta, et ficut 
tenuit pater mens. Valete. 

" Charter ofWUliam, the fin of Robert. 

♦* William the fon of Robert, to his moft bc- 
•* loved fovereign, wifhes health. You know 
** that I hold from you the very poor fee of one 
♦• knight, nor have I another fee than this which 
*• my father held in the fame way, and which is 
•* hardly fufficient for my fupport. Farewell." Li- 
ber. Niger Scaccari^ vol. i.p. 247. edit. 1771. 

In the records of England, there i$ mention al- 
fo of the/mail fees of the honour of Moreton; and 
it is fuppofed that the fees which were granted 
previous to the death of Henry I. were in general 
more extenfive than thofe which were pofterior to 
it. Madoxs bifi. oftbeExcbeq. vol. i. p. 649. In 
England, as well as in France, there are even fre- 
quent examples of whole manours which were 
held by the fervice of one knight, and accounted 
as a fingle knight's fee. Dugdale's baronage, vol. 1. 

p. 107^ 
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p. VTj. Notes fur les AJpfes de yerufatem^ par 
U^aumqffiere^ p. 252* 

But, there were not only poor fees granted out 
by the crown. There were even grants in capke 
of the half of a knight's fee, and of other inferior 
portions of it. Of this the charters which, follow 
are inflrudiye evidence. 

Carta Guidonls Extranei. 

Crwido extraneus tenet de Rege Alvin dekgam 
per fervitium dimidii militis. 

Charter of Guy Strange. 

^^ Guy Strange holds of the king the lands of 
^ Alvin, by the fervice of half a knight." 

Carta Roberts, filii Albrici.. 

Domino fuo KariiBmo H. Reg^ Anglorum, Ro- 
faertus, filius Albrici Camerarii, falutem. Sciatis, 
Domine, quod ego teneo de vobis feodum dimidii 
militis. Vaktc^ 

" Charter of Robert^ the fon of Atbr ictus. 

" To bis moft beloved fovereign Henry King 
** of England, Robert, the fon of Albrice, wifhes 
** health. You know, my lord, that I hold fronj 
" you the fee of half a knight. Fj^rewell." 



»> 



Carta WiUelmi Martel 

Ego Willclmus Martel teneo in capite de rege 
<|uartam partem feodi. i. militis in Canewic juxta 
Y y Lingotoiam 

I 
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Linoolniam de antiquo fefamento, unde debeo ei 
iacere fervitium, et nichil habeo de novo fefa* 
mento in comitatu Lincolniae. 

•f Tbc Charter qfVmam Martel. 

y I William Martel hold in capke, from the king, 
♦* the fourth part of one knighVs fee in Ganewio, 
V near Lincoln, on an old enfeofment, by which I 
*• am bound to do him ferrice, and I have nothing 
1' from my new enfeofmcnt in the county of Lin- 
*' coin." Lib. Nig. Scaccarn, voh i.p. 147. 217. 
269. 

It was chiefly the polity or the natural benefi- 
cence of princes and nobles that varied the con- 
dition of fees. At times^ the fee was fcarcely fuf- 
ficient for the fcirvice required ; and, on other oc- 
c aliens, it was infinitely plentiful, and beyond all 
proportion to the military purpofe of the grant 
Its value, on an average, is, however, to bie cal- 
culated from records and adls of parliament. 
From William the Norman till King John, it was 
jn progreffion, a five, a ten, a fifteen, and a twenty 
pound land*. In King Johp's times, it grew to 
be a forty pound land ; and, before the ^era of 
the a<a of parliament which took away and abo^ 
Kflied the military part of the feudal fyftem, the 
knight's fee was computed at L. 200 per' anmitn. 
Thefe things are very curious, and might lead to 
' ' • • political 

* SirWiUiam Blackftonc fccmi to think, that the knight's 
|c:e, in the reig;n of the Conqueror, was ftated at L» zo per 
innnum^ which is certainly a mifiake. Book a. cb. 5. 
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^Utlcal reafonings of importance. Spelniian^ voc. 
JUSles^ AJbmok on the Order of the Garter. 

[3] Baronies and earldotns could be created or 
made to confift of any number of feed whatever. 
Thus, the baionj xif William de Albeney Brito 
Confided of thirty-three knight'^ fees, th* barony 
of £arl Reginald, of two hundred and fifteen 
knight's fee^, and a third part of a fee ; and WiU 
liam de Mefchinies had a barony of eleven knight's 
fees. Madox^ Bdronia Anglica^ p. 91. Thus the 
earldom of Gdofrey Fitipeter Earl of Eflex con- 
filled of fixty knight's fees; arid that of Aubry 
Earl of Oxford, of thirty knight's feesi Selden^ 
2it. btm. part. a. eh. S.fedl. 26. Inflances to the 
fame purpofe might be cc^eded iii the greateil 
profufion. 

Front fads ib particiiiar, it is, I conceive^ to 
be concluded, that Sir Edward Coke is miftaken^ 
when he lays it down^ that a barony confifted, iii 
ancient times, of thirteen knight's fees and a third 
part, arid that an earldom confifted of twenty 
knight's fees. .i. Inftitut. p. 69. ^o. According 
to this vray of thinking, fomfe 6f the batons arid 
earls wfaofe names are now recited, muft haye pof- 
fefled many barOriieS, arid many earldoms j an 
idea which is furiely not only ftrange, but abfurd* 
^he fiippofition that nobility is inherent in a cer- 
taui and determined number of fees, which this 
bpinion implies,- is a notion, that doeai not corref^ 
pond with feudal printiples. The nobility wa5 
^ven, riot by the mere poffelfion of the fees, but 
Iby their ere(^ioh into an honour by thefover^ign. 
Yyij Yet 
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Yet Sir Edward Coke had an authority for what 
he faid. It is the old treatife, termed the Abdur 
tenendi parlianufUufn. This treatife, however, is 
not of fo high a date as the SasDon tinfes, to which 
it pretends ; and the citcumitance of its dfiamed 
antiquity, with the intrinfie praofi it bears of be- 
ing a frabicatioo in the times of Edward IIL de- 
trad very much from its weight. And, in the 
prefent cafe, it is ia opposition to indubitable mo- 
numents of hiftory. 

I am fenfible^ that Sir William Blackfione has 
faid exprefsly, * That z. certain number c^lmight- 

* fees were requifite to make up a barony/ Book 2^ 
cb. 5* He has not, however, entered into any 
detail concerning this pofition. I fhould, there- 
fore, imagine, that he has relied implicitly on the 

, authority of Sir Edward Coke, which ought not, 
perhaps, to be efteemed too highly in queftioiis 
which have a connefiion with the feudal inilitu^ 
tions** 

Nor 

* That Lofd Coke had ncglc^ j to» mich tk fcudal caf- 
loms, was a nuKttet of lamentation to Sir Heniy SpelnaOt 
It is with a reference to them, that Sir Henry tlm3 ipeaks, 
^ I do marvel manj times, that my Lord Coke, adorning our 

* law with fo many flowers of antiquity and foreign learning, 
*' hath not, (as I fuppofe), turned aiide into this field, from 
^ whence lb many soots of our law have, of old^ beea tnkea 

* and tyanlplanted* I wi(h fome worthy lawyer would read 

* them diligently, and fhow the feveral heads from whence 
^ thofe of ours are taken. They be^ibnd the feas are not onlj 
^ diligent, but very curious in this kind \ but wc are all fee 

profit 
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Nor is It in England onlydiat examples can b^ 
produced to refute this notion about the coiiftitu* 
tion of baronies and earldoms. In Normandy, five 
knight's-fees might fi^rm a barony ; and of thic 
the following teftimonies are an authentic pffoo£ 

* I . Ricardus de Harcoart tenet honorem & Salva* 

* tori&de domino rege per fervitium 4 militum^ 
^ Sed debebat quinque, quando baronia etat inte-* 

* gra/ z. * Guillelmus de gommet conftabulad-^ 
^ us Normanniae tenet de domino nege honorem^ 
^ de Hommelto per fervitium 5 militum, et ha« 

* bet in eadem bsuronia 21 feoda militum ad ier^ 

* vitium fuum proprium/ ^ Richard Haicouit 
^ holds the honour of St. Salvator^ from his hxd 
^ the king by the fervice of four knights ; but h» 
*• was bound for five, when the barony was eh- 
" tire. William de Hommet conftable of N«r- 
^* mandy, holds of his lord the king, the honow 
•• of Hommet for the fervice of five knights, anA 

* has, ia the fame barony, the fees of twenty-tw» 

•* knightTs 

* profit and luenmih pome^ taking fvlnft irfc fiod at aMrk^ 

* without inquiriJig whence it came.* Riliq. Sfebndn^ p. 99. 

The Bcgle6l which produced this complaint, and drew thi* 
wifli from this learned knight, is illll prevalent. The law ia 
Great Britaitt is no where fludicd in its hiftory, and as a ici« 
«iice. The {Indent is lolicitons only to ftore hii memory 
with cafes and reports ; and courts of juftice paf more xegardt 
to authorities thaa to reaibnings. From the moment that.tke 
Di6Uonary of Decifions was publi(hed in Scotland, the know-r 
ledge of the Scottiih Uw has declined. Yet the reipeftable 
author of that compilation did not furelj ima|;;in^ that he ^ 
•bout to do a prejudicf to bis. natios. 
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•* knights for his own particular fcrvice,*' Kf^J^^ 
irufh PbUip, Aug. HerouvaUianum, ap. Du Conger 
voc. Baronia^ 

[4] The terms h^gbt and cbroater dendted both 
the knight of banour and the knight of tenure j 
luid cbrvalry was ufed to exprefs both knigbtbood 
and knigbt-fervke* Henee, it has proceeded, that 
thefe perfons and thefe ftates hare been confound- 
ed. Yet the marks of their difference are fa 
ftrong and pointed, that one muft wonder that 
writers ihould miftake them* It is not, however^ 
mean and common cdrnfMlers only who have been 
deceived. Sir Edward Coke, notwithftanding 
his diilinguiihing head, is of this liumben . Whto 
•ftimating' the value of the knight's fte at L. so 
per annumi he appeals to the ftatute de milkibusi 
an. I. Ed. IL and, by the fenfe of his iliuflration^ 
he conceives^ that the knights alluded td there^ 
were the fame with the pofleilbrs of knight's feesjf 
and they, no doubt, had knight's fees; but a 
knight's fee might be enjoyed not only by the te-» 
nants m capite of the crown, but by the tenants 
of a vaffalj or by the tenants of a fub-vaffal. Now^ 
to thefe the ftatute makes no allufion. It did not 
mean to annex knighthood to every land-holder 
in the kingdom who had a knight's fee } but to 
encourage arms, by requiring the tenants in en* 
pUe of the crown to take to them the dignity^ 
He thus confounds knigbtbood and the knigbfsfee* 
Coke on Littleton^ p. 65. 

If I an} not deceived, Sir William Blackftonc 
has fallen into the fame miftake, and has added 

to 
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to it. Speaking of the knigbts of honour^ or the' 
equites aureti^ from the gilt fpurs they wore, he 
thus exprefTes himfelf. * They are alfo called, in 
f our law, miliieSf becaufe they formed a part, or, 
f indeed, tbt whole of tbe royal army^ in virtue of 
^ their feodal tenures ; one condition of which 

* was, that every one wbo held a knighfsfee (which, 
f in Heury the Second's time, amounted to L. 20 
^ per annum), was obliged to be knighted, and 
f attend the king in his wars, or fine for his non- 
^ compliance. The exertion of this prerogative, 
^ as an expedient to raife money, in the reign of 
f Charles I. gave great offence, though warranted 
\ by law 9nd the recent example of Queen £liia« 

* beth : But it was, at tbe Reftoration, together 

* with all other military branches of the feodal 

* law, abolifhed ; and this kind of knighthood 
t has, fince that time, fallen into great difrepute/ 
Book I. cb. 12. 

After what I have juft faid, and what is laid 
down in the text, I need hardly obferve, that 
this learned and able writer has confounded the 
knight pf bonour ^nd the knight, of tenure. And» 
that the requifition to take knighthood, was not 
made to every poffeflbr of a knight'3 fee, but to 
the tenants of knight's fees held in capke of the 
crown, who had merely a fuffici^ncy to maintain 
the dignity, and were thence difpofed not to* take 
it. See farther tbe notes to cbapter IV. The idea 
that the whole force of the royal army confided 
^i knigbts ofbonmr, or dubbed knigbts, is fo e;^tra- 
prdinary a circumftance, ths^t it might h^ve ihown, 

of 
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of itfelfy to this eminent writer, the fource of his 
lerror. Had every foldier in the feudal armj re- 
ceived the inveftiture of arms ? Could he wear a 
Ic^, furpafs in filk and dreis, ofe enfigns-armori- 
al, and enjoy all the other privileges of knight- 
hood ? Butt while I hazard thefe remarks, my 
leader will obferve, that, it is with the greateft 
deference I diflent from Sir William Blackftone^ 
whofe abilities are the objed of a moft general 
and deferved admiration. 

In this note, and perhaps, in other places of 
this volume,<I ufe the expreffion * tenant m capi- 
*Uoi the crown,* which may feem a tautc^gy to 
joany. Tlie phrafe, ' 9 tenant in capUe^ may, in- 
deed eKpieft fuflSkriently the royal vaflal. It may, 
however, etprefs a tenant in capite of a fubjed. 
And this diftindion was not unknown in the law 
of England. Madox^ Bar* jingL p. 166. Spdm. 
Ghjf. voc. Caput. 

[5] It is natural to think, that the number of 
tenants in a^e who gave no infeudations, could 
not be great. The following curious records df 
the age of Henry II. are proofs, however, that te- 
nants in capiie^ who gave no infeudations, did ac- 
tually exift ; and, perhaps, they ihow, by jmpli- 
tariop, their uncommonnefs. 

' Carta .4Ibam de Hairun^ 

Domino fuo excellentiffimo H. Regi Anglorum, 
Alb^us de Hairun. Veftrae excellentiae notifi- 
co, quod ego in Hertfordfcire feodum, i. ^litis 
de veteri fefamento ^ vobis principaliter t;eneo, 

ct 
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et quod de novo fefamento nichil habeo, nee mU 
litem feofatum aliquem habeo. Valete. 

' " Charter of Albany de Hairun. 

'' Albany de Hairua, to his moft excellent fo- 
•• vercign, Henry King of the Englifh. I intimate 
" to your excellency, that I peflefs in Hertford-^ 
" fhire the fee of one knight, from you, on the 
*^ old feofment, and that I hold nothing from you 
^•on the new feofment, nor have any knight's 
*• fee. Farewell" 

Carta Matbaei de Gerardi Filla. 

Mathaeus de GeraMi Villa tenet in capite de 
Domino Rege feodfam. i. militis de veteri fefa- 
mento, et nullum habet militem fefatum, nee ha« 
bet aliquid de novo. 

" Charter of Matthew de Gerard. 

*^ Matthew de Gerard holds in capite^ from our 
•* lord the Iking, the fee of one knight, on the old 
'" feofment, and has no knighf s fee, nor any thing 
" elfe on the new one." Liber Niger Scaccarif 
p. 246. 247. 

In the fame inftrudtive monument, there ar6 
other examples of grants m capite, of finglc; fees ; 
and, in general, it is to be inferred, that x>f fuch 
grants, there were fub4nfeudations. p. 129. 130* 

179- 
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CHAP. II. 

[i] LiiB. Feud. tb. i. tit. i. Craig, Jus Feudale, 
Ub. J. Spelman, yoc. Feodum. 

[2] An inflance of the fovereign feleding the 
fon the moft agreeable to him, for enjoying the 
eftate, occurs in England h late as the reign of 
Henry II. This prince gave feifine to Ralf de 
Mandevill of the barony of Merfwude, becaufe 
he was a better knight than hisf elder brother Ro- 
bert de Mandevill. Madox, Baron. JngL p. 97. 

It is remarkable, that, among the German na« 
lions, fimilar principles, even in the days of Ta- 
citus y had an influence on the rights of fucceffion. 

* Inter familiam, et penaies, et jura fuccefiionum, 
' equi traduntur, excipit filius, non ut cetera max- 

• imus natu, fed prout^roji? bello et melior? " A- 
" mong the houfehold property, and rights of fuc- 
** ceffion, horfes are delivered, but not like the 0- 
" ther articles, to the eldeft fon, but to him who 
" is fierce, ^id beft qualified for war." Be Mor. 
Germ. c. 32. 

A Angular confequence of thefe ufages made 
its appearance in the law of England. On the 
devolution of a peerage to heirs female, the King 
might fele<a the fortunate daughter on whom to 
J>eftow it. This privilege, beautiful and intereft- 
in^, was to grow out of martial cuftoms. 

[3] Beneficium^ and benejicia^ are frequently 
mentioned in the laws of the barbarians, and, 
from the defcfription given of them, it is evident, 

a that, 
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<hat they were fubje<a to military fervice. A law 
of the LK>ngobards has this paflage- • Per multas 
^ interpellationes faftas ad nos didicimus, milites 
* heneficia fua paffim diftrahere.' ** We learn by 
^* many interruptions which we meet with, that 
»** .the knights are every where dividing their fees.'* 
LL. Lon^ob, lib. 3. tit. 9. /. 9. ap. Lindenbrog. An- 
'cient charters allude to their fervice, by calling 
them * benejicia militaria.^ Du Cungc, voc. Benefit 
jcium. See alfo a capitulary, an. 807. It is like- 
wife to he obferved, that vaJJaUi, a feudal term, 
/denoted, in early times, the pofleffors of benefices. 
Of this there are proofs in the years 757, ^nd 807^ 
Dtt Gange^ voc. Vcfffalli. ' 

It is commonly thought, that the vf or A, foudum, 
was not known till about the year 884, when 
there is certain evidence of its ufe. Now, thi^ 
period wgs, in fome countries, pofterior to the per- 
petuity of "the fief, and thus benejicium undfeti^ 
dum were fo exprefs the fame thing. In fad, in 
a conftitution of the Emperor Charles III. who 
died in the 888, benejicium and feudum are em- 
ployed alternately in expreffing a hereditary grant. 
In the year 11 62, there is a charter by the Em- 
peror Frederic I. to Raimond his nephew, giving 
him the perpetual grant of a CQunty ; and, in 
this charter, the words beneficium and feudam are 
alfo ufed alike to exprefs the donation. Brujfel^ 
Vfage-general des fiefs, p. 72. 78. Even in the? 
)oooks of the fiefs, thefe terms are employed pro- 
mifcuoufly, in the fame fenfe. 

[4] Chantereau le Fevre contends, th^t, unde^^ 
Zzij the 
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the Kings of France of the firft and fecond race» 
there were only two kinds of landed, property, the 
domains of the Prince, and aUodiality. This no* 
tion, which is the foundation -^of his fyftem, o- 
bliges him to afiert, that benefices were attodium. 
Inferior writers have followed his fancy. For all 
ingenious men draw after them a train of book- 
makers, who are more folicitous to defend their 
opinions, than to underftand them. 

That benefices were not propriety or allodium^ 
has been juil now faid. But it may not be im* 
proper to produce exprefs proofs of their diftinc- 
tion. The following laws will ferve this purpofe. 

' Auditum habemus qualiter et comites et alii 
^ homines, qui nqfira beneficia habere videntur, 

* comparant fibi proprktates de ipfo nq/lro beneficio^ 

* et faciunt fervire ad ipfas proprietates fervientes 

* noftros de eorum beneficio^ et curtes noftrae re- 
' manent defertae, et in aliquibus locis ipfi vici- 

* nantes multa mala patiuntur.' *• We have heard 
," that earls and other perfons who appear to hold 

** of us in fee, obtain to themfelves proprieties out 
" of our benefices^ and oblige thofe obeying us, 
•* within their fee, to be fubjed to thtix proprieties ; 
^' and our courts remain deferted, and in fome 
" places, thofe in the neighbourhood fuffer iijfi- 
" nite mifchief/* Capit. Kar. et Lud. lib. 3. tit. 19, 
' Audivimus, quod aliqui reddant beneficiujn 

* nqflrum ad alios homines in proprietatem, et in 

* ipfo placito dato pretio comparant ipfas res ite- 
^ rum fibi in ahdem ; quod omnino cavendum efl; 

* quia qui hoc faciunt, non bene cuftodiunt jft/<??w, 

* quam 
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^ quam nobis prtmiffam babeni. Et tie forte in ali* 
^ qua in/idelkate inveniantur, qui hoc faciunt, dc-^ 
^ inceps careant fe omnino a talibus, ne a propriis 

* bonoribuSy a proprio Iblo, a Dei gratia et noftra, 

* extorted fiant.' " We have heard that fome dif- 

•* pofe of our benefices to other .men in proprietyi^ 

" and in the very adl of fale, upon a given pricet 

" purchafe back the very fame property for them* 

** felves in allodiality ; which muft be carefullj 

** avoided, Becaufe, thofe who do this, do not 

** obfervc the fealty which they came under to 

" us. And lead any one who does this, be found 

** in an aft of fraud, let them hereafter by all 

** means avoid fuch pradices, leaft they may be 

•* deprived of their titles, of their eftatcs, and gf 

" the favour of us and of God." Capit. Kar. et. 

Lud. lib. 3. tit. 20. op. Lindenhrog. ^•877. 

The reader may alfo confult and compare what 
is coUefted in Du Cange, imder Ahdis and Bene^ 
ficium* 

[5] Se Chapter i. and the Notes to it. 

[6] Spelman, Littleton, Coke, Houard, Ma- 
dox, Dalrymple, Blackftone, the Judges of Ire- 
land in the cafe of Tenures upon the commiffioa 
of defedive titles, 8tc. 

In the elaborate treatife on feuds and tenures 
by Sir Henry Spelman, his whole argument to 
fhow that hereditary fiefs were unknown to the 
Anglo-Saxons, or at leaft the great weight of it, 
refts on the idea, that the feudal incidents were 
confequences of the perpdtuity of the fief. Yet it 
is obfervable^ that this pofition is conftantly fup* 

pofed 
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pofed, and never proved. He no where evinces, 
that wardfliip, marriage, relief, aid, andefcheat, 
were neceflarj and certain refults of the fief, in 
its condition of perpetuity ; and, in the coorfe of 
this work, if I do not flatter myfelf, I have pro- 
duced evidence, from which it is to be concluded, 
in the cleareft manner, that the feudal incidents 
were the attendants of the fief in all the fieps of 
its progrefs. 

On a foundation of mere froth, diis diftinguifh-^ 
ed antiquary has erefted a fuperftrudure that b 
without folidity, and which the flighteft eflbrt 
may overthrow. Yet it is reforted to as an im- 
pregnable caftle ; and here, vainly fecure, many 
a combatant has thrown down the gauntlet of de- 
fiance. If authors were not generally the unthink- 
ing copyifts of each other, it might provoke laugh- 
ter to confider the gravity with which an opinion 
is held out as irrefragable, that is in a high degree 
grofs with abfurdity, and feeble with weaknefs, 

[7] Capitul. Reg. Franc, an, 877. ap. Balux. 
torn. ^. p. 269. Abbe Mably, Ot)fervat. fur Thif-: 
tpire de France, liv. 2. 

[8] Du Cange, voc. Militia. 

[9] Madox, Bar. Angl. p. 28. 277. 278. Hou- 
ard, Anciennes loix des Francois, confervees dan^ 
les coutume^ Angloifes, recueillies par Littleton, 
difcours preliminaire. Craig, Jus feud. Somner, 
Treatife of Gavelkind. Spelm. Gloff. Hume, Hift. 
of England, vol. i. Hale, Hift. of the com. law. 

[10] Sir Ed. Coke. The Judges of Ireland in 
the <?afe of tenures. Selden, in his titles of ho- 

novuTt 
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nour. Bacon, Difcourfe on the laws and govern^ 
meat of England, &c. 

[i ij The ufe of entails, which was not unknown 
in the Anglo-Saxon times, and the fucceffioil 
which obtained in allodial eftate», muft have con-> 
tributed Tery much to the eftabliihitient of the 
perpetoity of the fief. LL. JE^redi, op. WUkins. 
The general tendency of the fief to this ultimate 
,ftep, and the inunenfe power of many of the An- 
glo-Saxon nobles, feem alfo to confirm the idea^ 
that the exiilence of its perpetuity might, in fome 
cafes, be known in the Anglo-Saxon times. But 
prefumptive arguments, though of great weight, 
are not to be entirely relied upon in c|ueflions of 
this fort. 

There is a(%ual evidence, that Ethelred poflef- 
fed, as an hereditary fief and earldom,, the terri* 
tority which had conftituted the kingdom of Merc^^i 
land He had this grant from King Alfred, when 
he married his daughter Ethelfleda. Selden, Tit. 
ion. part a,, cb. 5. It is teftified out of records, 
that the earldom of Leiceiler was an inheritance 
in the days of iElthelbald ; and the regular fuc- 
ceflion of its eark, for a long period, is to be point* 
ed out. Camden^ Britannia^ by Gibfon^ voL 1. 
p. 542. It is known from old hiftorians of credit, 
that Deireland and Bernicia were Saxon earldoms, 
which were not only feudal, but inheritable, 
Tit. hon. part 2. cb. 5. 

The grant of Cumberland by King Edmund to 
Malcolm King of Scotland, was alfo feudal* and 
.inheritable; and this appears from the Saicon 

chronicle^ 
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clironicle^ and from the fbllowmg verfion of tlie 
terms employed in it.^ * Eadmundus Rex totam 

* CiOiiberland praedavit et contrivit, et commenda- 

* vit earn Malcolmo Regi Scotiae, hoc pado quod 

* in auxiH) fibi foret terra ef rnari*' *^ King £d- 
«^ muud plundered and deftroyed all Cumberland 
f* and delivered it to Malcolm King of Scotland, 
^ on this condition, that he fhould become his 
<« ally both by fea and land*** H. Htpitindon^ ap. 
Praefiat. Epifc. Derrenf. ad LL. Angh-Sax. p. 7. 
The expreffion commendare^ indeed, is &id by 
Spelman not to mean a feudal homage. Feuds 
and tenures^ p. 35* But the original Saxon evin- 
ces this fenfe ; and, in fad, the word cornmendare^ 
notwithftanding the authority of this learned gloi^ 
fographer, is ufed with the utmoft propriety to 
exprefs a feudal homage. Cmunendare fe alicui^ 
vas even the marked exprefiion for /aire Pbam- 
mage d unfuferahu See Du Cange^ voc. Commen- 
dare et Bruffel^ Ufage-general desfiefs^ p. 35.^276. 

[12] ' Volum'us etiam, ac firmiter praecipimus 
^ et concedimus, ut omnes liberi homines totius 

* monarchiae regni noftri praedidi, habeant et te-^ 

* neant terras fuas, et pofleffioneS fuas bene, et in 
' pace, libere ab omni exoBione in/u^a, et ab omni 

* taliagio^ ita quod nihil ab eis exigatur vel capia- 
> tur, nifi fervitium fuum liberum, quod de jure 

* nobis facere debent, et facere tenentur ; et prout 

* ftatutum eft eis, et illis a nobis datum et concef- 

* fom, jure haereditario in perpetuum per com- 
%mvme confilium totius regni noftri praedidL' 
** We likewife will, gwnt, and ftridly ordain, that 

** all 



IN EUROPE. 369 

*' &11 the free men of our whole OKmarchy and 
*' ktc^dom zfott&a ihall have aad hold their 
** landi, and tfadir pofeffions, vdU ^nd m peace^ 
'* froc from every unjufl exadioa aad from every 
^ tax^ fis that nothing (hall be taken oc demanded 
^ from them milefs their free fervice which thejr 
^ owe to us of light and are bound to give ; and, 
** tkatas it is ordaioed to them, and given and 
** granted to them bjr as for ever, in hereditary 
*^ right by the comnum council, of the whole of 
^ our afoce&id kingdom." LL. GuUeL c. 55. 

It is to be mentioned here as fbmewhat remark** 
able, that the laws of Duke Wmiam, and efpeci^ 
ally diofe of them which relate to the feudal infti* 
tutions^ am reprefented by many fisreign writers, 
and by our domeftic advocates fi^r tynmny, as the 
maodates or ordinances of a prince who governed 
by the jword. Yet they were parliamentary ads, 
and bear this honourable tefUmony in their bo* 

fOffl. > 

f r3) LL. EdwanL Reg. ap» Wilkkis, p. 197. 
Ciidut. Guil. de leg. £dw. Regis, ap« Speinu Cod* 
Lefg* vet. p. 390. 

[14} Spelm. Cod« Leg. vet. ap. Wilkins, p« 095* 

£15] LL. Henry I. ap, Wilkins^ p* a33, et feq* 
[16] Chart. Stepb. Reg. de liberutibus, ap^ 
Spelm^ Cod. Leg. vet. 
* Sciatis me cooceffifie, et praeienti charta mea 

* confirmafle, omnibus baronibus et hominibus 

* meis de Anglia omnes libertates et bmas kgcs 
' quas HenricusRex Angliae avunculus meus eis 

3 A * dedit 
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< dedit et conceffit, et omnes bonas leges et honat 
' cmfuetudines eis concede quas habuerunt tempo* 
* re Regis EdwardV " Know ye, that I have 
" granted, and by this prefent charter confirmed 
'* to all my barons and men of England, the whole 
** liberties and good laws which Henry King of 
** England, my uncle, gave and granted unto 
*' them ; and I grant to them all the good laws 
'* and good ufages which they poflelTed in the time 
" of King Edward." p. 310. 

[17] Charta libertatum Angliae Regis Henrici 
IT. ap. Spelin. Cod. p. 318. 

[18] Magna Charta Regis Johannis de liberta- 
tibus Angliae^ ap. Spelm. Cod. p. 367* et feq. 

Many important claufes of the great charter 
relate to the feudal feverities. And, it is worthy 
of notice, that, from the flight confideration of 
thefe feverities, it has proceeded, that fo many 
writers have defcribed the feudal inftitutions as a 
fyftem intended and formed for oppreflion. Yet 
I have clearly fliown, that thefe feverities. grew 
out of thefe inftitutions from the change of man- 
ners J and that the fcheme of benefices or fiefs was 
jiot only confiftent with liberty, but founded in 
it. 

[19] Hume, Hift. of England, vol. i. p. 185. 

[20J There are laws which bear the name of 
Edward ; but it is acknowledged on every hand, 
that their authority is not to be fully trufted« 
And, in the.queftion treated, they are not of any 
ufe, unlefs it be, perhaps, that they illuftrate the 
exiftence of fiefs among the Anglo-Saxons. This 
^ compilation 
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tcompilation, however, though pofterior to the age 
of the Confeflbr, defenres to be examined with 
more attention than has hitherto been beftowed 
upon it. M. Houard, a foreign lawyer, whofe 
acquaintance with Norman cuftoms is more inti-* 
mate thkn with thofe of the Anglo-Saxons, is the 
lateft writer who feems to have made a ftudy of 
it. 

[21] The following very curious law of Willi- 
am the Norman makes exprefs mention of the 
knigMsfee and knigbCsfervice. It does more. It 
alludes to a prior law which adtually eftabliflied 
this tenure, and which w^s the aft of William 
and liis parliament. It is, of cdofequence, a de-. 
cifive proof of the introdudion of the knighfsfee^ 
or of knight Service^ by this priucf?, and of this 
only. 

* Statuimus etiam et firmiter praecipimus, ut 

* omnes comites, et barones, et milites, et fervi- 

* entes, et univerfi liberi homines totius regni nof- 

* tri praedifti, habeant et teneant jfc femper bene, 

* in armsy et in equis^ ut decet et oportet, et quod 

* fint femper prompt! et bene parati ad fervitium 
^ Jimm integrum nobis explendum, et peragendum, 

* cum femper opus adfuerit, fecundum quod no^ 

* BIS debent de feodis et tenementif fuis de jure far 
^ cere» et ficut illis flatuimus per commune confilu 

* um totius regni noftri praedicti, et iUis dedimus 

* et Gonceffimus in feodo jure haereditario/ " We 
'' appoint alfo, and ftridUy ordain, that all earls, 
** barons, knights, (quires, and all other free, men 
^^ of the whole of our aforefaid kingdom, Ihall at 

3 A ij « all 
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«< all times have^ and keep dftemfelves weH fiip- 
** plied with arms and hot&s, as is proper and ne* 
^ ceflary, and that they ikall alvays be ready and 
** well prepared, for fulfilliaBg and accomplifliiog 
** die whole of their fervioe to us, wfaenerer a fer- 
*' vice occurs, according to what they are bound 
'^ by law to perform to us for their foes and pof- 
" feflions ; and as we have ordained them by the 
** c<»nmon conncii of our wbc^ aforefaid king- 
" dom, and have ^ven and granted to them in 
•* feudal right;* LL. Guiff. c. 58. 

[22} ' Terras militibus ita diftribuit, et eorum 
' ordines ka difpduk, ut Ahgliae regnum Ix mil- 
' lia mi&tum indefinenter haberec, ac ad imperii 
* um fegis, prout ratio piopoferit, celerit^r exfai- 
^ beret/ ** He diftributed land to his foldiers, and 
** fo arranged their different clafles, that the king- 
** dom of England had conftantly fixty thoufand 
^' knights at the cc»mnand of the king, and whom 
*• he could at onc<? mufter, if occafion required." 
Ord. Vit. lib. 4. 

Sprott, the monk of Canterbury, makes the 
knight-fee$ t6 amount to fixty thoufand two hun-< 
dred aqd fifteen, and of thefe he relates, that 
twenty-eight thoufand one hundred and fifteen 
were in the hands of the clergy. ' Somt wrkers 
have made Domefday Book agree with Ordericus 
Vitalis, as to the number of knight's fees. But 
they produce not, fo far as I have obferved, the 
paflage or pallages of that monument, which il* 
luftrate this opinion. And^ it is diflScult to con- 

ceive. 



.<:eiTe« that it em gir^ A f:Qt»ji6tt latififiiAioiLoa 
this head or topic* 

£^3] Seliko, Tif. hon. ptfta. ch. 5. iWk, 17. 
MadoXy Baron. Anglica, p. 30. 

ImI Coke, I. luftitutc, fe<a. i. 

CHAP. m. 

SECT. I. 

[i] X HE militarj plan of the feudal inftit^tions, 
or an idea qF the militia created by fiefs, may be 
feen to the greateft advantage in that curipus tno^ 
nument, ' the Black Book of the Exchequer ;' 
of which k was the object to exhibit, ciot 09ly a 
lift of the feudal tenants, bvt of the fees and 
knights bdd and provided by them. Aiai ^cle 
from it, therefoi^, while it may employ the re<- 
fledions of the reader, will illdlrate the general 
notion inculcated in the text. 

Carta Gervq/ii PaganeUu 

Domino fuo dile<3iffimo Henrico, Reg^ Angliae 
et Duci JNormandiae et Aquitaniae, et Comiti 
Andcgayiao, Ceryafius Paganellus ialutem. 

Ifti faot milites, de quibus vphis debeo ferviti* 
urn. 

" The Charter ofjervafe Pagan. 

" To his moft beloved fovereign Henry King of 

" England, 
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^ England, Duke <^ Normandy and Aqiutaine, 
\^ and Earl of Anjou, wiihes health/' 

*^ Thefe are the knights for which I owe you 
•• fcrrice.*." 

PetrusdeBremingeham tenet feod. IX. miUtum, 

Giffardus di Tiringeham feod. Ill militum. 

Henricus de Mohun feodum. I. militis, 

Eicardus Engahie feodum. I. militis, 

Robertus de Caftreton feodum. I. militis, 

Faganus de Embreton feodum. I. militis. 

Manifelinus de Ovunges feod. duorum militum^ 

Fetrus de Stamford feodum. I. militis. 

Willelmus de Jetingeden feodum. I. miHtis. 

Elias de Englefeld feod. UI. militum. 

Ricardus de Ditton feod. IIII. militum. 

Philipus de Hamton feod. U. militum. 

WiUdmns de Abbenwrthe feodum. L militif. 

Wfllelmus, filius Widonis, feod. III. militum. 

Bemardus de Frankelege feod. IIII. militum. 

Gerrafins de Bemeke feod. HIT, militum. 

Willelmus de Bello campo feod. II. militum. 

Willelmus de Haggaleg feod. I. ni. 

Milo de Ringeilon feodum. I. militis et dimid. 

Willelmus BufTare feod. II. militum et dim. 

Robertus de Eftingeton feod. I. militk. 

Henricus de Oilli tenebat feodum. I. militis. 

Haec eft fumma militum, de quibus Antecef- 

fwcs 

* The detail which follows contains, to ufe the ezpreflion of 
|h^ poet, nothing more than <i muJl^-roU of names^ Wq^ 
haye therefore thought a tranflation unneceflarj. T. 

% 
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lores mei Anteceffi)ribus veftris fecerunt fervidum, 
«t ego, veilri gratia, vobis, fcilicet« L. 

£t ifti fuQt milites, quibus pater meus et ego 
dedimus terrain de dominio noftro poft mortem 
Henrici, avi veftri, fcilicet. " And this is the lift of 
** knights for which my anceitors did fervice to 
" your anceftors, and I, by your grace, to you, 
** viz. fifty. 

*' And thefe are the knights for which my fa- 
** ther and I. gave land out of our territory after 
** the death o£ Henry your uncle, viz. 

Henricus de Erdinton feodum. I. miliitis. 

Radulfus Manfel feodum. I. militis. 

Willelmus Paganellus feodum. I. militis. 

Michael filius Ofberti et ^Willelmus de Lovent. 
feodum dimidii militis. 

Godwinus Dapifer tertiam partem. I. militis. 

Walterus Manfel feodum. I. militis. 

Fetrus de Surcomunt feodum dimidii militis. 

Galfridus de Rivilli tertiam partem. I. militis. 
Liber Niger Scaccarij vol. i.p* 139, 140. 

It is in this form that other vaflals of the crown 
certify, in this work, the fervices and the knights 
they were to furnifli. 

[2] It was enaded by a law of Henry II. * Ut 

* quicunque itiabet feodum unius militis, habeat 

• loricam, et caflidem, et clypeum, et lanceam.* 
*♦ That every pofleflbr of the fee of one knight 
<* fliall keep a coat of mail, a helmet, a ihield, 
** and a lance." Hoveden^ an. 1181. The va- 
nations in the nature of the arms to be provided^ 
at different periods, by vafTals aud foldiers, ar^ 

learnfedl^ 
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l^BsmttHyeiplained in an author whom the adorera 
of tyranny aSeft to defpife, in the manly and fpi* 
sited ivork of Nathaniel Bacon, on the laws and 
garemnieot of England. 

. [^] * In nniverfnm aefttmanti plus pene^ pedi- 
^ tern roboris.' ** They uniredaUy pfefer the 
" ftrength of infantey ." Tadi. de M^r. Ornn. ^. 6. 
[4] Many writers have obferved, that it was 
William the Norman who inttoduced afcheninto 
l^f^smA. But they were known in the Angk)* 
Saxon armies. A law of Alfred has thefe word^, 

* Si quis altexi digitum unde faggittatur abfeiderit, 
' XV fol. comp/ *' If anyone iball cut that finger of 
** another empbyed in archery, he fhaU compound 
'* fivr fifteen ihfllings.*' See LL. Alfr. c. 40. as inter- 
preted by Lindenbrog. in his Obfi p. i^%g* Arch- 
ery was alfo of hi^ antiquity in the ether ftates 
of Europe. S^e LL. Sid. Hi. 31. /. 6. L£^ Ripuar. 
tit. 5. /• y. The Engltih were to excel all nations 
in the uf^ of the bow, and for far fhooting. It 
was the archers who gained the battles of Crefly, 
Poi<%ters, and Aginccmrt* 

• King Edwardc the third/ fays Afibam^ * at 

* the battaile of Creffie, againft Philip the French 
*King» as Gaguinus. the French hiftoriographer 

* plainlye doth teB^ flawe that day all the nobili- 
^ tye oi Fraunce oalye wkh his archers. 

• Such Hke battaile aKb fought the Prince Ed- 

* trardo befide Poifters, where Johiie the French . 

* Kinge, with his fonne, and in a mannet all the 

* peses of Fraunce, were taken, befides thirty thou- 

•^fend 



* i^md i;^hich that daye were flaine, and very kvt. 

* £iigliffamen, by reafon of theyr bowcs. 

• Kinge Hcnrye the If ifte, a prince p^t^lcfle, ani 

* moft vidorious conqueror of all that ever dyed 

* yet in thb parte of the world, at the battle of 

* A^gincourt, with feren thoufand fightinge men^ 

* and yet many of them ficke, being fach archers, 

* as the chronicle fayth, that moft parte of them 

* drpwe a y arde, flewe ^U the chivalry e of Fraunce, 

* to the number of forty thoufand and mo, and 

* loft dot paft twenty wfix Engli(hmen/ Toxopbilus^ 
mr tbe Scbole of Shotting, p. 112. 

[5] * He,' fays IMtletQn, • which holdeth by 
^ the fervice of one knight's fee, ought to be with 

* the King forety dayes, well and conveniently 

* arrayed for the warre/ Tenures^ book 3. cbap. 3^ 
See farther Du Gange^ voc. fdudum militaire. Speh 
fnan^ voc-. Feudum Hauberticum^ et Affifes de Jeru^ 
Jalem, avec des noies^par Tbaumajpre^ p. 266. 

[6} Bruflel, Ufage-general des fiefs, vol. i.p. 164* 
268. Daniel, hift. de la milice FraH^oife, liv. 3. 

In England, in the time of Edward IIL his ar*. 
tny in France, Normandy, and before Calais, be^ 
lides the Lords, confifted of thirty-one thou&nd 
two hundred and ninety-four combatants and atw 
tendantsj and their pay for one year and one 
hundred and thirty-one days amounted to 1 2 720 1 1« 
jfts. 9d. The following fpecificatiorl of particu* 
lars win fumifh an idea of the military pay and 
fervice of thofe times. 

• To Edward Prince of Wales^ being in th(i 

* king's fervice in Normandy, France, and before 

3 B Calai% 
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* Calais, with his retinue, for his wages or iraRr;. 
^ 20S. a day. Eleven banerets, every one taking 
^ 4 s. a day. One hundred and two knights, each 

* as. a day. Two hundred and fixty-four efcuires; 

* each la d. a day. Th^*ee hundred and eighty-* 
' four archers on- horfeback, each 6d. a day. Six-^ 
' ty-fiine foot arehers, each 3.d. a day. Five hun^ 

* dred and thirteen Welflimea,> whereof one chap«( 

* lain*, at 6d. a day.^ One phyficiaD,^ one herald 

* or cryer, fiv« enfigns, twency-five ferjeant^ or 

* officers over twenty men, each 4d. a iay^ Four 

* hundred and eighty footmen, each ^d* a day. 

* To Henry Earle of Lancafter,. beiti^ifi the 

* king's fervice befbife Calai^^, wkb bis retinue, for 
^ his wages of war, and one other Earle, each 6si 
' 8d. a day. Eleven banerets^ each 4s. a day^ 
^ One hundred and ninety-three kmghts, each as. 

* a day. Five hundred and twelve efcuires-, each 

* lad. a day. Forty-fix men at annes, and fix 

* hundred and twelve archers on horfeback, each 

* 6d. a day^ 

* To WiBiam Bohun, Earle of Northampton, 

* being in the Kirig's fervice in Normandy, France, 

* arid before Calais, two banerets, forty-fix knights^, 
f one hundred and twelve efeuites, one hundred 

* and forty-one archers on horfebacki^ For their 

* wages as above. 

* To Thomas Hatfield biihop of Dilrham, 6s, 

* 8d. Three banerets, forty-«ight knights, one 

* hundred and fixty-four efcuires, eighty-one arch- 
' ^rs on hdrftback, every one taking as above. 

* To Rialf Baron of Staflford, being in the King's 

* fervice 
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* JKmce in the places aforefaid, with two banerets, 

* -twenty knights, ninety-two efcuires, ninety arch- 
^ ers on horfeback. Every one taking as above. 

Thefe things appear in a cotemporary record, 
publiflied by Br. Brady in his hiftory of England. 
6ee voL 2. Appendix^ p. 88. 

SECT. 11;. 

f i] In roHs of the militia of France in the ye»r 
IE 2 36, and preceding that period, which were db- 
ferved by Pere Daniel, there were entered military 
tenants who were marked down for the fervice of 
five days, and for other proportions of the ordi- 
nary fervice of forty days. And thefe are proofs, 
fiot only of fees in France, but of the fraftions 
of fees. Milice, Franpife, p. 55. 
^ This learned author, indeed, not attending 19 
the regulations which ijiad^ tte fra<9;ions of a fee 
give their proportion pf thp ordinary fervice, has 
endeavoured .to account for the limited numbers 
of days which many tenants were bound to ferve 
by refined reafonings and corijedlures ; which fhow 
how acutely, and yet how ^bfurdly, a man of a- 
bility may employ hin\fejf in feajching out the 
truth*. 

3 B ij Littleton^ 

* * Pour ce qui eft dc ccux que I'on voit dans Ics role* 
' n'^tre obligez qu'^ einq, qu'a quinze, ou vingt cinq jouiis, 
^ ce furent des concefTions particulieris, dont 11 eft difficile dp 
* conjcdurer la caufe > ce fut pour quelque fervice iignalc 
*-* rendu a Petat, ou peut-etre que leurs ancetres durant le^ 
•* ^uerr^s' ciyile^ foumircnt au K.oi leuxs chateaux, ou leui:^ 

'*/tci^ras 
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Lktlctcnt having remarked that the ordinaiy 
fervice of the knight's fee was forty days, is care^ 
ful to add, * that h^, which holdeth his land bj 

< the moitie of a knight's fee, ought to be with 
« the King twenty days ; and that he which 

* holdeth his land by the fourth part of a knight's 
^ fee, ought to be with the King ten ^ays ; and 
^ fo he that hath mpre, more ; and hfi that hath 

* leffe, leflTe/ Tenures^ p. 69^ 

^ terres ^ cette condition, ou qu'ili nvoient quetque rntie q» 

* bligation q ui fupleoit au fervice ordinaire | comi9«, pnr ex- 
4. emple> de faire la garde en certains lieux lorique Penenu 

* approchoit. Qn^ ^oit en eStt dans ces roles quelques gea- 
^ tilihonimes fieffez, obligez fcnleinent Ik (a^re Ic guet ea cerv 
^ taines occafions d^n* qulques fortereffes* 

* Une autre ^aifo^ pent avoir contribu^ li la redudios di| 
^ fervice ^ un terme plus court qu^il nVtoit autrefois : Oeft 
' que foos la premiere race, et fort avant fous la feconde rem- 
' pire Francois etoit beaucoup plus ^tendu que {bus la tvoifie- 
^ me. II falloit aller chercher les ennemis et les rebecl^ 
' dans la Germanie, et au deik > il faUoit pafler les Alpes, oi| 
' les Pyrenees, et ^ntrer bien avant en Italie et en Efpagpe ^ 

< Par confequcnt les expeditions duroient beauf;oup plus long» 

* terns que fous la trpificme race, fous la que^e le rojaume 

* avoit des bornes beaucoup plus {troites.* 

*^ For thofe whom we fee on tke rolls only, to be obliged 
*' to five,, fifteen, or twenty-five days, ihcfe vi^cra particular 
^' concelTions of which it is difficult to conjefture the caiiie| 
'* it was for feme fignal fervice rendered the ftate, or perhapi 
^' that their anceflors, during the civil wars, fubmitted theia 
** caflles or their lands to the king, en that condition, or that 
^ they had foxnc other obligation which fupplled the ordinary 
i* fervice , as, for example, to keep guard in certain places 
'♦* when the enemy approached. We fee in fa£^, in thefe rolli|^ 
^* feme fiefed gentlemen obliged only till k^ep gui^r^ on eer« 
^ tain occafions ip4bme fortrc^e^ 

♦4* 



In a roU, df^ 7*^ d^ Fonr, in tho yeftr 1^729 
there are the following explicit proofs of the frac« 
tions of fees, and of the limited fervice that wan 
to be given for them, 

Gaufridus de BaudreviUe, praefentavit fenritium 
fuum per xx dies pro dimidio feodo. " Godfrey 
^* de Baudreville, prefented his fervice for twenty 
^* days for half a fee." 

Johannes Morant dicit, quod debet fervitiom 
quarti unius militis. *' John Morant faid, that he 
f» owed a fervice of one fourth part of a knight/* 

Johannei 

^' An otber reafoa may have contributed to the reduflioo 
^* of the fervice, to^a iborter term than it WM formerly : It ii 
^ that under the fir ft race, and well idto the (econd, the 
^* French empire was much more extended than under the 
**' third. It was neceflary to go and feek the enemies and rebeb 
^ in Germany and beyond it } to paiitfhe Alps, or thePyrc* 
^* nees, and enter pretty far into Italy and Spain ; confequently 
^* the expeditions lailed much longer than under the third 
*^ race, under which the kingdom bad much narrower 
♦* bounds," Ziv. 3. cA. a. 

The wildnefs of thefe Conjedures does not require to be 

pointed out minutely, ts ft will appear from a comp^rifoo 0^ 

the text with this note. Yet I cenfure not the abilities of 

^ this hifiorian. If we could reach the truth in all fciences, we 

Should find, that it is the ^reatefk men who have wandereA 

^fteneft. The philofopber, who ftates fentiments of his own, 

muft neceflarily be miftaken at times, aiyl is often to reafo^ 

' hypothetically. The author who would ^atch the general 

fenie and opinions of the world, has no title to travel out o( 

the right path \ and, if his errors are frequent, he definrvet ta 

^ be contemptible. It is not fo with the wanderings of the in-f 

ventive and refiedting mind. Though they merit not appro* 

' bation, they call for re(ped. The abfurdities of the profound 

are the refulta of thought and of courage j thofe o{ dif Pui|r 

|pw are (he fruits of ipere weakncfst 
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Jofaanne^ de Falefia $cutifer dicit, quod tenet 
dimidium feodum loricae, pro quo debet, ficut 
dicit, auxilium excrcitus et calvacatae quando per 
Normanniam leratur, aut fervitiuni per xx dies 
enhdo et rcdeundo ; et fi fervitiuni didlorum -xjt 
dierum captum fuerit, auxilium praedidlum non 
debet capi nee levari. *^ John de Falcfe, Efquire, 
** faid, that he held one Half of a fee, for which he 
^ owed, as he faid, the aid of the armj-fervice 
*• when it ihould be levied in Normandy, or a fer- 
" vice of twenty days, goin^f^ and returning ; and 
^' if the fervice of the faid twenty days fliould be 
" taken, that then the aforefaid military fervice 
<** ought not to be taken or levied." Brunei, Ufage^ 
gew^rcd des jiefSy p.i^^. 

In England, the fraftions of fiefs are to be 
proved by ^Imoft. every article in the Black Book 
iff the Exchequer^ and by a multitude of records in 
Madox ; and to thefe authorities I refer the inquir 
fitive reader. 

. [2 J Du Cange, voc, Membrum Loricac. Craig 
Jus Feudale, lib. i. Aflifes de Jerufi^lem, avec de? 
*Not)es, par Thajumaffiere, p. 104. 

[3] Gowel, Interpreter, voc* Fee Ferm. Spelm. 
voc. Feodi Firma. Du Cange, voc. Feudi Firma, 

[4] See what is faid by Mr. Baron Dalrymple^ 
m the mafterly iketch he has given of the hiftory 
of the alienation of land, in his comprehenfive and 
leatned treatifc concerning feudal property in 
Great Britain. 

{5] Littleton, Tenures, fed. 96. Daniel, Hift. 
^e la malice Fran§oife, liv. 3. 
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[S] In the flridnefs of the feudal regulations; 
the eftate of the vaflal might be forfeited for his 
negle<9: of fenricc. But, in general, it fecm- 
ed equitable, that a fine only fliould puniih his 
difbbedience. Brufel,tome i. JJpfes de Jerufakm^ 
4tvec des notes^ par Hhaumaffiere^p. 267. Etablijfe^ 
mens de S. Louis^ Iw. 1. 

In England, in the Anglo*Saxon times, the for* 
feiture of the benefice or a fine, as in the other 
countries of Europe, was the puniihment of the 
refradory vaflal. The cafe was the fame in the 
Norman period of our hiftory. When the King's 
funirmons ad habendum fervkium, was iflued, it was 
expedted that it would be compUe4 with. The 
following fines and forfeitures for neglect of fer« 
idee are from, records. 

* The Abbot of Perfliore was amerced, for not 
^ fending his knights to ferve in the army of Ca- 
' nnmrun, as he was warned to do. William de 

* Haftinges fined in c marks, that he might have 

* the king's favour, becaufe he did not march at 

* the king's fummonfe in the army of Normandy* 

* William, bifhop of Winchefter, fined, or was a- 
' merced in c marks, becaufe he was not in the 
^ army of Gannock, nor had^ his fervice there. 

* Matthew Turpin was difleifed of his land and 

* fcrjeantry in Winterlaw, becaufe he was not in the 

* king's, fervice beyond fea. Duncan de Lafcels 
' was difleifed of three knight's fees and a half, 

* beCaufe he was not with the king in his army of 

* Scotland, with horfes and arras. Roger de Gra- 
' mavill w^s difleifed of his land, becaufe he did 

. . V * DQt 
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* not go with the king in his voyage to IrthnL 
^ Malgar de Vayafur was difleifed of bis land, be* 

* caufe he neither went with the king into Ire« 

* land, nor made fine for the voyage.* Madoxp 
Bift* of the Exchequer^ vol. i. p. 66t. 663* Se^ 
iarther Baron. Anglic, book i. ch. 3* 

[7] Littleton, tenures, fed. 95* Du Cange^ 
Glofll voc. Scutagium. 

[8] Daniel, Milice Fran^oife, liv4 3. Du Cange^ 
iroc. Coterelli, firabanciones, Brabantini. Hume^ 
ilift. vol. t. p. 308. 

In France, it is faid, that mercenaries were not 
Employed in confiderable numbers, till the reign 
bf Philip the Auguft. In England, it is thought^ 
they were firft known under Henry II. From the 
caufes I mention, it is probable, that their ufe 
mufl have been familar, and even extenfive id 
both countries, in earlier times. 

[9] Baronia Anglica, book z. chap« 6. Dtoieli 
Milice Fran^oife, liv. 3. 

[10] * The religious! feys Madox, • infiftcd that 
^ they held all their lands and tenements in franks 

* almojgne, and not by knight fervice. This al^ 

* legation was ufed with fuccefs by the abbot of 

* Ley ceftcr, the priour of Novel^lieu without Staun- 

* ford, and the abbot of Pippewell/ He cites thi 
records which prove thefe frauds ; and, in ano^ 
ther place, appealing alfo to records, he has theltl 
words. * The abbot of St. Auftin had a great fuc*^ 

* cefs in defrauding the king of his fervices. Th« 
^ abbot, it feems, had been feoffed to hold by tha 

* fervice of fifteen knights. Of thefe fifteen, h# 

1 ' - ^ founA 
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"* found means to conceal twelve, and anfwered to 
^ the king with three only.' Baron. AngL p. 109. 
Ii4« 

[ii] A record cf Henry III. &ys of Richard 
Crokel, ^ Fadet fervitium tricefimae partis feodi 

* j militis.' " He fliall give the fervice of the thir- 
*• tietb part of one knight's fee." A record of the 
fame prince, fays of John Hcreberd, * Faciet fer- 

* vitium fexagefimae partis unius , feodi.' *^ He 
^* ihall give the fervice of the fixtieth part of one 
^* fee.'* Hifi* 0ftbe Exchequer, vol. i. p. 650. 651. 
A Tariety of inilances, to the fame purpofe, are 
to be coUeded^ 

On the fuppofition that the fradions of a fee 
beyond the eight parts, were flot properly its 
members, the demands of fervice for die thirtieth 
and the fixtieth parts of a fee, muft have been 
encroachments and feverities, againft the ufual 
praiftice and ufages of fiefs. If fervice, however, 
was required fi>r fuch fractions, the ^fleffii^nt of 
u fcutage on the tenants of knight-fervice would 
neceflarily fubjedt them in their proportion of 
payments. And the difficulties attending either 
tjie exadHon of thefe fervice^, or tliefe payments, 
muft jiave been infinite. 

It is to bq confefled, that the giving the thir- 
tieth or the fixtieth part of the fervice of forty 
days, which was the ufual term of the fervice ol 
the military tenants, has a ftrange afped. Per- 
haps the grants I mention were not regulated by 
the ufual rules which direded fees. It is well 
known, that there were tenants in knight-fervice 
3 C who. 
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who were bound to give, not the ufual fervice of 
forty days, but the attendance of themfelves and 
their knights, both at home and abroad, at aH. 
times, and wherever it fhould be demanded. £- 
ven in this view, however, it is difficult to com- 
prehended the regulations which muft have go- 
verned the fradions of fuch fees. 

But there were alfo vallkls in knight-fervice 
whofe ftipulated time in the field and in expedi- 
tions was fixty days. See Eiabliffemens de S. Louis, 
p, 23. There might thus, by the agreement of 
fuperiofs and tenants, be ftipulated fervices for 
one hundred, two hundred, or any definite num- 
ber of days whatever. On this principle, it is eafy 
to account for the fractions of fees which gave 
fervice for the thirtieth, the fixtietb, or any fucb 
proportions of a fee. In this ftate of the matter^ 
however, the fradlions I fpeak of in the text, 
though not of the common ufage of fiefs, muft 
have been members of the fee. 
• In the introduftion to the Hiftory of Charles 
the Fifth, in the Fiew of the Frogrefs of Society in 
Europe^ from the fuhverfion of the Roman Empire, 
to the beginning of the fixteenth century^ of which 
the fcheme is fo comprehenfive, it is remarkable, 
that, amidft a wide variety of other omiffions, there 
is not even the flighted confideration of knight 
fervice and the knight's fee. Yet thcfe circun^- 
ftanccs were of a moft powerful operation, both 
with refpeft to government and manners. I make 
not this remark to detract from the diligence of 
9n author whofe laborioufnefs is acknowledged, 

and 



iSLTxA \Cho(e total abftinence from all ideas and in-^ 
ventions of his own, permitted him to carry ail 
undivided attention to other^nen's thoughts and 
ipeculations ; but that, refting on thefe peculiarly 
ties, .1 may draw from them this general and hu* 
iniliating, yet, I hope, not unufeful conclufion, 
that the fiudy and knowledge of the dark ages 
are ftill irt their infancy. Are we for ever to re- 
vel in the fwects of ancient lore? And are we ne-* 
Ver to dig up the riches of the middle times ? 

CHAP. IV- 

[i] Among the difburfements from the exchequer 
of the kings of England, there feems to have been 
much for the behoof of the knights of honour, 
whom they retained* This appears froih a variety 
of records in Madox^ and accounts for the high 
t:harges of the flierifs for palfreys, faddles, gilt- 
fpurs, peacocks crefts, filk toifcs, robes, gloves, 
ftcel capSj fwords, and lances. Hi/l. of the Ex** 
chequer J cb. 10. 

A penfion of L.40 per annum was given by Ed- 
ward III. to John Atte Lee, who had been in*- 
▼efted with knighthood in auxUium flatus fui ma^ 
nutenendi; and that Sir Nele goring might better 
maintain the honour of knighthood, he granted 
to him, and his heirs male, L.20 per annum. Aq 
annuity of forty marks was given to Sir John ' 
Walfli, by Richard II. to enable him to fupport 
this dignity. And other examples to this purpofe 
are to be toUeded. AJhmde on the Garter ^ p. '^^^ 

SCij See 
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$ee farther Du Catige^ voc. MUUes R^is^ et IHf^ 
fert. S^fur VHi/ioire de St. Louis* 

[2] Infonnsition concemiiig the knights retain-^ 
^d by the sobles, is not to be found in that a- 
bundance which might be expeded. In an ac^ 
count of the houfehoM expence of Thomas £arl 
of Leicefter tfn. I3I3» there are charged feventy 
pieces of blue cloth for his knights, and twentj-* 
eight for the efquires; feven furs of powdered er* 
min, feven hoods of purple, three hundred and 
ninety-five furs of budge for the liveries of barons,, 
knights, and clerks; fixty-fivc faffron-coloured 
cloths for the barons and knights ; and one hun- 
dred {Meces of green £lk for the knights» In this 
account, there is alfo a charge of L. 633. : 15 : 5, 
as fees to earls, barons, knights, and efquires. SotWr 
Survey of London^ imStryp^s ^dition^ vol. i. p. 243*^ 
The total expenditure of the Earl of Leicefter for 
one year, which was 73P9, is valued by Mr. An- 
derfon, at £.^1,927 of our money ; and from the 
difference of living, or of the efficacy, of money^ 
his expence is made to be tqpsX to L. 103,633. 
Anderfon^ Hift. of Commerce ^ vol. r, p. 153^ A board 
£3r the knights was one of the eftabliihments of 
the fifth Earl of Northumberland. Houfebold-booK 
p. 310. See farther St. Palaye^tome i. p. 312. 364, 
[3I * la the nineteenth year of King Henry III/ 
fays MadoXf ' all the fherifs of England were com- 
^ manded by clofe writs of the great fcal, to make 
^proclamation in their refpedlive coimties, that 
. "^ all they who held of the king in chief, one knight V 
* fee or more^ and were not yet knighted, fhodd^ 

'take 
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* take arms and get themfelves knighted, before 

* the next Chriftmas, as they loved the tenements 

* or fees >^hich they held of the king/ Baron^ 
Angi. p. 130. Proclamatiofis of this kind were fre- 
quent. 

, [I4] The writs to take knighthood exprefled 

often, in their bofoms, the fingle knight's fee, as 

the eftate entitling to knighthood; and they are 

ufeful as afcertaining, at diflferent times.^ the Ta^ 

lue of the knight's fee. Thus, there are roils <(^ 

different dates which ftate the knight's fee at fif* 

teen, twwty, thirty, forty, and fifty pounds of 

yearly valuation. A fpecification of fuch records 

may be feen in AJbmoU^ p. 33. and C$ke^ ii. /»- 

Jlittde^ p. 59 7« And, it is to be wifhed, that fome 

intelligent perfon, who has accefs to the public 

offices, would publiih a feries of them. From fuch 

a work ingenious men might derive many advaur 

tages. 

It is not to be conceived, that the knight's fee 
which was held of a fubjed, could entitle to 
knighthood; and yet many learned writers have 
exprefled themfelves to this purpofe* It was the 
knight's fee in capite^ or of the crown. This is 
illuftrated by the writs of fummons to take kn^ht- 
hood« And, of this writ, the record which fol- 
lows, is an example, in the ufual, or regular form, 
•Rex Vicecomiti Norf. et SufF. falutem. Prae* 
cipimus tibi, quod, yifis literis iftis, per totam ba* 
livam clamari facias quod omnes Uli qui de nobis 
tenent in capite feudum unius mUitis^ velpluSj et 
Qiilites non font, citra feftum natalis Domini an- 

% BO 
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no regni noftri decimo nono, arma capiant et fy 
Aiilites fieri faciant, ficut tenementa fua quae de 
nobis tenent diligunt. " The king, to the iheriflT 
** of Norfolk and Suffolk, health. We command 
" you that thefc our letters feen, you make a pro- 
'* clamation through the whole of your jurifdic- 
'* tion, that all thofe who hold of us in capite^ the 
" fee of one knight or more, and are not kn^hrts, 
*^ fhall take arms and aflume the order of knight^ 
" hood, before Chriftmafs, in the nineteeth year 
*• of our reign, as they value the pofleffions which 
** they hold of us/' Clauf. 19. H. 3. m. 25. dorfr. 
op. Madox, Hift. of the Exchequer^ voU i.p. 510. 

[5] In the reign of Henry III. the honour of 
Dudley, and other lands of Roger de Sumery,. 
were taken into the king's pofleffion, with all the 
chattels found on them ; becaufe Roger did not 
come to be girt with the belt of knighthood. Bar. 
Angl. p. 131. For the fame reafon, the fame 
prince feized the eflates of Gilbert de Sampford 
and William de Montagu. And, in the twen« 
tieth year of Edward I. the flieriff of Kent was 
commiflioned to feize the lands of Aich perfons as 
did not appear to take knighthood, and to an* 
fwer at the exchequer for the iflues of them. Hi/f^^ 
i>fibe Exchequer^ voL 1. p. 510. 

The negled of the fheriffs to diftrain the lands 
of thofe, who were entitled to knighthood, and re- 
fufed it, was often to fubjeft them in amercia- 
ments and punifliments. And, what is remark- 
able, it appears that the command of the king'^ 
writ to his officers was at times accompanied with 

much 
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much feverity, in cafe they (hould he negligent 
of their duty, or be tempted to connivance by 
bribes. This is illuftrated by the evidence of the 
following writ to the IherifFof Northamptonfhire. 
Rex Vicecom, North, falutem. Praecipimus ti- 
bi quod, ficut teipfum et omnia tua diligis, om« 
nes illos in baliva tua, qui habeant viginti libra* 
tas terrae, diftringas, quod fe milites faciendos 
curent, cirra nativitatem Sandli Johannis Baptiitae 
proxime futun ' Sciturus pro certo, quod fi, pro 
munere, vel aliqua occaiione, aliquam relaxation 
nenni eis feceris, vel aliquem refpedum dederi$, 
nos ita graviter ad te capiemus, quod omnibus 
diebus vitae fuac te fenties efle gravatum. " The 
** king, tothefheriffof Northamptonlhire, health. 
** We command you, that as you love yourfelf ■ 
" and all yours, you compel all thofe within your 
** jurifdidlion who have twenty pound of land, 
" that they take carelo enter themfelves as knights 
** by the next nativity of St. John the Baptift. 
** And know you, for certain, that if for a prefcnt, 
** or on any other account you grant them any in- 
" dulgence, or give them any refped, we Ihall 
** take it fo much amifs, with refpefl: to you, that 
** you ihall feel the effects of it during every day 
*« of your life. Given at Windfor, the fourteenth 
*♦ day of April." T. R. apud Wyndefor decimo 
quarto die Aprilis. Clauf. 28. H. 3. m. 12. dorjb. 
ap. jifbrmU^ p. 33^ See alfo Coke^ 11. Injl. p. 596. 
' Thus, by a ftrange fate, chivalry was to grow 
into an impofition and a tax. It is a wild circum^ 
fiance, and ihows the unfortunate counfels, and 

the 
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the perverfc humour of Charles I. th^t this ixag^ 
miable method of raifing money was revived in 
his reign. An ad of tyrannical infolence was 
thus founded upon the pretext of an ancient cuf • 
torn. Charles lived to abolifh the oppreffion he 
had revived, and to ordsun, that no perfon what*- 
ever fhould be compelled to take the order of 
knighthood, or to undergo any fine or trouble for 
not having taken it. Siat, Car. L an, 1640, cap. 20* 

[6] In the reign of Henry III. Bartholomew 
Fitz* William gave v marks to have refpite for 
taking knighthood; and Thomas de Moleton, 
and feveral others, gave fines on the faime account. 
ISft. of the Excbeq. vol. i. p. 599^ In the feme 
reign, Robert de Menevil paid v marks for a re* 
fpite of knighthood for two years ; and Peter 
Fouden 48 fhillings and 8 penqe for the refpite of 
three years. And, for a fufpeofion from knight? 
hood for the fame period, JAn de Drok^Qsford, 
in the days of Edward III. paid ten pounds, ^? 
mole, p. 33. 

The refufing to take knighthood, when not 
punifhed by the feizure of the land, was fubjed- 
cd to fines and amerciaments, which feem to have 
been arbitrary. In the time of Edward III. Wil-. 
liam, the fon of Gilbert de Alton, paid twenty 
ihillings for not appearing and receiving knight- 
hood, according to the command of the Eang's 
proclamation ; and the fine of forty {hillings wa$ 
fet upon Simon de Bradeney, Thomas Trivet, 
and John de Neirvote. In the days of Henry IV. 
Thomas |*auncefoot paid four nobles for this ne- 

gle<a 
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gleA or contempt. Aprmle, p. 34. See farther 
JBarofi. Angh p. 131. 132. Camden, Introd. to 
the Britan. p. 246. 247. 

CHAP. V. 
SECT.Vl. 

f 1} * Jb IT interdum/ fay« the old dialogue con- 
cerning the exchequer, * ut imminente vel infur- 

* gente in regnum hoftium machinatione, decernat 
^ rex de fingulis feodis militum fummam aliquam 

* iblvi, marcam fciUcet, vel libram unam ; unde 
^ militibus ftipendia vel donativa fuccedant. Ma* 

* vult enim princeps ftipendiarios, quam domefti- 

• cos bellicis apponere cafibus. Haec itaque fum-' 

• ma, quia nomine fcutorum folvitur, fcutagium 

• nuncupatur.' " It fometimes happens that when 
" the defigns of an enemy are rifing in, or invad- 
** ing the kingdom, that the king ordains a cer- 
" tain fum to be paid out of every knight's fee, 
•• a mark, for example, or a pound, out of which 
" wages, or donatives, may be fupplied for the. 
** foldiers, becaufe the king choofes rather to em- 
♦* ploy hired troops than his vaflals in the event of 
•• a war. This fum, as it is paid in the name of 
•• defence, is called fcutage.^^ Dial, de Scaccar. 
lib. T.fe£l. 9. 

It Was according to the number of thei^ ftcs 
that the barons and tenants in capUe were charged 
ynihfaaage. Each knight's fee paid a determin-^ 
ed fum to the King» And^ as the vaflals o£th« 

3 D CTQWff 



39^ A VIEW OF SOCIEtT 

crown were charged with the full payments far 
their fees, they had recourfe for compenfation ta 
their knights, from whom they claimed a fcutage 
^n proportion to the fees held and poflefled hy^ 
each. The king applied to his vaflals, and hi» 
vafials applied to their tenants. 

[2] It is commonly conceived, on the authority^ 
of Alexander de Swereford, an accurate obferver 
of records, that, in England, there was xm^ fcutage 
or tax on knight-fees before the reign of Henry 
IL There is great probability, however^ that the 
fcutage preceded the age of this prince. It is to 
be thought that it was coeval with the ufe of ^n^r* 
cenaries ; but the period of the introdudion of 
thefe is not, I believe, to be afcertained with pre* 
cifion. 

In the fecond year of the reign of Henry II. 
there was a fcutage for the army of Wales. It; 
was afieifed only on the prelates who held their 
lands in knight-fervice. They paid at the rate 
of xxs. for each knight's fee. There was, in the 
fifth year of the fame reign, a fecond fcutage for 
the army of Wales ; and it was aflefled not only 
on the prelates, but on all the tenants by knight-- 
fervice indifcriminately. They paid two marks 
for each knight's fee. In the thirty-third year of 
the fame prince, there was a fcutage for the arnij 
of Galway . It was xx s. per fee. Under Richard 
I. a fcutage for Wales was aflefled at cs. per fee. 
MadoXf bj/l. of the Excbeq. voL i.p. 620. etfeq. 

I know that the firft mode of taxation in Eng- 
land was not the tax on knight's fees» of wliich I 

now 
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Tiow^peak. In the Anglo*Saxan times, Dane- 
geld was an impofition on the landed property ef 
England ; and it wasjeftablifhed with the confent 
of the people in the wittenagemot or national 
council. The earlier Norman princes appear al£b 
to have levie4 this tribute ; but, in doing fo, they 
probably exerted an illegal flietch of preroga^- 
tive. 

It was as meccenaries came to be employed* 
and as the fpirit of the feudal inflitutions declined, 
that the fcutage, or the tax on krfght-fees, was 
to prevail. To this tax the Magna Cbarta gave 
a blow, which, in time, was to be decifive. The 
grant of money by the peo^^e fucceeded to it^ 
Subfidies, tenths, and fifteenths, were adopted, 
and continued long. The tax of Danegeld was 
only intended as a temporary expedient. The 
fcutage led the way to a regular, ^ conijtant, and 
a formal method of taxation. 

[3] Kennet, CoUedion of Englilh Hiftorians. 
Mad ox, H^ft. of the Exchequer. IJume, Hiftory 
of Eixgland, 

[4] It is an important circumftance, that the 
free gifts of cities and towns Ihould have grown 
into taxes. In France, in the year 1^31, the 
burgeiies of St. Omer paid to St. Louis the fum 
of J 500 Uvres; and this payment Was called a 
donum ; a proof that it was not exigible as a duty^ 
It is likewife evident, that, in France, fuch pre- 
ients had been common, and had grown into 
taxes. Brufelj Ufage-general des Eiefsy liv. 2, 
d}. 32, 

3 D y In 
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In England, it is clear, from a variety of re- 
cords produced or appealed to in Madox^ that the 
word donum muft alfo have been ufed to expte(s 
gifts that were free. .Hift. of the Excbcq. cb. 17. 
After mercenaries were known, thefe gifts ceafed 
to be free, and were termed tallages. And of 
tallages, both in England and France, there are 
frequent examples in the books I have juil cited. 
See farther Du Cange^ voc. Donum. 

As Kings received gifts which fhej were to 
convert into tallages, fo the lords and fuperiors, 
who were honoured with fimilar prefents, did not 
fail to change them alfo into tajces or cuftoms. 
Du Cange^ voc. TaUiare. 

What is curious in a peculiar degree, the dif* 
tant fource of thefe ufages, and the fpirit of them 
too, while manners retained their fimplicity, may 
be feen in the following words oi Tacitus^ of which 
this note may ferve as an illuftration. * Mos eft 

• civitatibus ultro et viritim conferre principibus 

• vel armentorum vel frugum, quod pro honore 

• acceptum, etiam neceifitatibus fubvenit.* ** It is 
** the cuftom of the ftates, of their own accord, man 
'* by man, to confer upon their chiefs prefents of 
^* cattle^ and of com, which are accepted as an 
** honour, but are likewife convenient for their 
** fubfiftence/' De Mor. Germ. c. 15. 

A diftinftion of great moment, as to civil liber« 
ty, deferves here to be remarked. During the 
pure times of the Gothic manners, the towns and 
boroughs made gifts at their own pleafure. When 
thefe maimers were altered, they were tallaged at 

the 
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the pleafure of the crown and the barons^ The 
former times were times of liberty; the latter of 
oppreffion. 

When Dr. Brady, therefore, Mr. Hume^ and a 
multitude of writers, enlarge on tke low and in- 
fignificant ftate of the towns, and, treating their 
inhabitants as little better than flaves, infer thence, 
the original defpotifm of our government, they 
are only a^^ve to betray their inattention. It i$ 
firauge, that men of genius and talents, fhould 
take fb lame a furvey of this fubje<^. Of the two 
flates or conditions of fociety which prevailed, 
they have no conception. They knew only the 
hiftory of towns in their laft lituation, and could 
not perceive that the oppreifions they faw had 
only a reference to the change of manners, and 
the breaking down of the feudal fyftem, which 
afiedled, indeed, the adminiftrations of princes, 
and the conduct of the nobles to their vaflkls, but 
did not alter the eilablifhed form c£ our govern-* 
ment. 

* From the M^^na Cbarta^ thefe authors prcfume 
to date tire commencement of our liberty ; while 
that monument is a proof, the moil indubitable, 
of the encroachments which had been made up- 
on liberty ; iince it was its great purpofe to de« 
ftroy them. 

[5] ' Nullum yre^^tm vel auxUium ponatur in 
'* regno noftro, nifi i^tx commune amfilium regni nof« 
' tri, nil! ad corpus noflrum redimendum, et ad pri- 
' mogenitum filium noftrum militem faciendum/ 
^ et ad filiam noftram primogenitam iemel man-' 

tandam; 
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* tandam ; et ad hoc nem fiet nifi ratioHabile aun« 

* lium/ ^ No fcutage or aid is to be laid in otiir 
^ kingdom unlefs by the common council of the 
** kingdom, unlefs for redeeming our perfon, for 
** making our eldeft fon a knight, or for the mar* 
^ riage of our eldeft daughter ; and for this there 
^ ihall not be jnore than a reafonable aid." Maj^- 
ua Cbarta^ Reg» Jocm. ap. Spehn. Cod. vet. p. 369. 

The fcutagium was the tax on lands held[ in 
knight-fervice. The auxUium was any tax what- 
ever. I am fenfible, that, after the Magna Cbar^ 
tUf there are inftances of taxes which were levied 
without the concurrence of the great council (£ 
the nation ; but thefe were violations of the con- 
ftitution, and of liberty. For, from that period 
the legal method of aflifting government was by 
a parliamentary fubfidy or aflcffment. The vio- 
lent exactions of feveral princes, pofterior to the 
Magna Cbarta^ are, indeed, held out, by many 
authors, as defcriptive of the defpotifm of our 
government. But of fuch authors, it is to be faid, 
that they cannot diftinguifh our conftitution from 
the adminiftrations of our princes. The madnefs 
or the folly of a King may disfigure our govern* 
ment by wild, encroaching, and unhappy excre- 
tions ; but froQi thefe we muft infer nothing a- 
gainft thofe principles of liberty upon which it it 
founded. 

[6] ^ Simili modo fiat de auxtliis de civitate 
Londinenfi. £t civitas Londinenfis habeat om- 

* nes ANTK^JAS liberates t et liber as confuetudmes 
^fiw^ tam per terras quam per aquas. Praeete- 
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* rea volumus et concedimus, quod omnes aliae 

* ciyitates, et burgi, et villae et barones de qin-« 

* que portubuSy et omnes portus habeant omnei 

* UbertMes et omnes liberas cmfuetudmes fuas^ et ad * 
^ habendum commune con/Uium regni de auxiliis af- 

* fidendis.' " It fhall be in the fame manner re« 
" fpe<aing the aids from the city of London. The 
*^ city Ihall poiTefs all its ancient liberties, and all 
'* its privileges, both by land, and by water. Befides 
^ we will, and grant, that all the other cities and 
^*%burghs, and Tillages, and the barons of the 
*' cinque ports, and all other ports, Ihall enjoy all 
*' their liberties and privileges, and likewife fhall 
•* enjoy a common voice in afleifing the aids of 
** the kingdom." Mag. Chart, ap. Spelm. Cod. vet^ 
p. 369. 

' The Magna Cbarta was explanatory of the an-- 
cient law and cuflom as well as corredlory of abu* 
fes and tyranny. It is to be regiietted, that, not- 
withftanding all which has been written concern* 
ing this invaluable record, there fhould yet, at 
this late hour, be defiderated a complete illuftra- 
tion of it. Much, 1 know, has already been ex- 
ecuted towards this end; but, if I am not great- 
ly deceived, there remains ftill more to be done« 
And this, I imagine, will appear clearly to the 
philofophical reader, who will attend to it, in it* 
connexion with hiflory, law» and manners. 
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SECT. II. 

[i] JDrussel, Ufage-general des Fiefs, liv. a. cb. 6. 
Bacon, Difcourfe en the Goverament of England, 
part I. p. 141. 264. 

ft] Daniel, Milice Fran^oife, liv. 4. Hume, 
Hiftory of England, vol. 2. p. 85. Barrington, 
Obfervations on the more ancient ftatutes, p. 379. 

[3] Bacon, Difcourfe on the Government of 
England, part. i. ch. 63. 71. Lcnrd Lyttelton, 
Hift. of Henry II. vol. 3. p. 354. 

[4] Tere Daniel mentions an array in France 
in* the 1302, which called out * taus les Francois 
^ nobles, et non nobles, de quelque condition 

* qu*ils foient, qui auront ^ge de 18 ans et plus, 

* jufqu* a r&ge de 60 ans.' He adds, * Ce n*eft 

* pas a dire pour cela que tons marchaflent en ef* 
^ fet : Mais ceux que le roi commettoit pour faire 

* ces levies, prenoient de chaque ville, et de cha- 

* que bourg et village le nombre d'hommes/ et teU 

* les hommes qu*ils jugeoient i propos en ces oc- 

* cafions.* •• All the French, noble or not noble, 
•* of what condition foever, from the age of eigh- 
*• teen to fixty." He adds, " It is not to fay from 
•• this, that all (hould march in cffed: ; but thofe 

* whom the king commiffioned to make thefe le* 
" vies, took from each city, and ftom each bo- 
•• rough or village the number of men, and fuch 
" mien as they thought proper on thefe occafions." 
Hift. de la Milice Franpife^ vol. i. p. 57. 

In England, * in the fifteenth year of King 
I • Edward 
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' Edward II. a commiflion ifllied out of the ex- 

* chequer to Geoffrey de St. Quyntyn and John 

* de Kafthorp, ordering them to rai& fpeedily, in 

* every town and place in the wapentake of Dyk- 

* eryng, as well within the franchifes as with- 

* out, all the defenfible men that were between 

* the age of fixteen and fixty, as well of gentz 

* d'armes as of foot, each man bemg duly arrray- 
' ed, according to his eftate, and to put the faid 

* men in array by hundreds and twenties, and be- 

* ing fo arrayed, to lead them to the King at York, 

* by fuch a day, to adl againft the Scots. The 

* like commiiiions ifTued out of the exchequer, to 

* John de Belkthorp ind Geoffrey Stull, for the 

* wapentake of Buckros, and to other perfons, f<Mr 

* other wapentakes.' Madox^ Hi/l. of the Excbeq. 

vol. 2, p. HI. 

Au example of an array, in the reign of Ed- 
ward I. is alfo remarked by Mr. Madoxy and it 
proceeded on writs from that prince to all the 
fherifFs of England*. It has been thought, that 
King John's reign afforded the firft inftance of an 
array. But I think it highly probable, that ar^ 
rays were prior to hfe age. Mr. Hume had met 
with no commiflion of array till the reign of Henry 

* In his iivrit to each ffaerlff, after having ordered the ar- 
rcyj and OKprciTed his meaning, he fubjoins thefe words. * £t 
^ hoC) iicut indignationem noftram vitare et te indempneni 

* fcrvace volucris, nuUatenus omittas.* " And this yc muft 
''by no means omit, as ye wifh to avoid our indignation, and 
'• fave yourfelf from puniftiment.^' H</7. of the Excbeftur^ 
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V. and this circumftance could not fail of leadmg 
him into miftakcs. Hijl. of England, vol 2. p. 321- 

Arrays for failors were pradifed after the fame 
method as for foldiers. The cnftom is ftill retsun- 
cd in tbe pr effing of feamen. It is ibmewhat re- 
markahle, that this fflegal power is yet fuffered to 
remain with the crown. If exerted as to fddters, 
it would feeyi the higheft tyranny. In apology 
for it, authors have faid, that it is difficult to dif- 
cover an expedient to anfwer its purpo^, without 
greater danger to Hberty. 

[5] Daniel, Hift. de la Milice Fran^ife, lir. j* 
ch. 8. Hume, Hift. of England, vol. 2. p. 224* 
Banington, Obfervations on the more ancient 
Statutes, p. 378. 380. 

I am dhpofed to beKeve, that it was chiefly the 
enormous diilblutenefs and irregularity of manners 
introduced by the mercenaries, which deformed 
England fo much in the reign of Edward I. that 
the ordinary judges were thought unable ta exe^- 
cutc the laws. This, it would feem, ntade Ed- 
ward invent a new tribunal- of jtiftice, which had 
power to traverfe the kingdom, and to itiflid dit 
cretionary punilhments on offenders. Spelman. 
Glojl wc. Trailbq/ion. Yet a court fo inquifitorisd 
was a daring infult to a free nation, and infinitely 
a greater calamity, than all tbe diforders which 
prevailed. That country is miferable where the 
difcretion of a judge is the law. 

[6} Daniel, Hift. de la Mijice Fran^oife, liv. 4. 
The archers were QdlLedf rooky becaufe they were 
free from taxes. . 

a [7] 
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t7] 3-Inftitute, p. 85. 87* Barrington on the 
more ancient Statutes, p. 379. 380. 

[8]) Bacon, Difcourfe on the Government of 
England, part x. p. 187. part 2. p% 6o. 

[9] ^ Inftitate, p. 3. 

[10] Pad/ an, i. Hem IV. de Depofit^ Reg* 
Ricardi 11. ap. Dec. Scripts, p. 2748. 

£1 1} «Sxr John Fmrtefcue^ who refided fotne time 
in France with Prince Edward, the fon of Henry 
VI. and who wrote there his excellent treatife^ 
^ De Laudibus Legum Angliae,* defcribes, from 
actual knowledge, the exorbitant infolence of the 
French foldieiy, and the miferable condition of 
the people. The pi&ure he draws is too long for 
infectibi^in this place. But, though the features 
are^rong, there is no reaibn to fufped the like-* 
nefs. A native of Great Britain, in attending to 
it, muft feel, in a lively degree, the happy ad<> 
vantages of our free conftitution. 

[12] la. Charles II. cap. 24. 

CHAP. VI. 

{1] Iacitus alludes to the hiftoric fongs of 
the old Germans, of which it was doubtlefs thi6 
purpofe to record the migrations of tribes, and 
the exploits of chieftains. Of fuch fongs, there 
were many in the eighth century ; and Charle^ 
magne was fond of committing them to his me- 
mory. Eginbart^ VU. Car. Mag. c. 29. Of the 
celebrated Attila, it is faid, that he had conftant- 
ly his poets in waiting, and that their verfes in 
3£y honour 
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honour of his exploits, were a part of the enterts^^ 
ment of bis court. Frifcus^p. 67. 68. In all rude 
times, the charader of the bard is in repute,, and 
attended with diftindions. This charader was 
not peculiar to our anceftors, as fome writers have 
fancied ; for we find it among die Greeks, and 
in other natiom • It is peculiar to the early fiate 
of focietjt when the pdfions are warm, and lan- 
guage imperfeA. 

[2] It is a common notion, that the poets and 
Troubadours were only to be found in France and 
Italy. They were frequent, however, in all the 
countries of Europe ; and they haftened, by their 
nvalihip, the progrels (^literature, 

Henry III. had a poet ot Troubadour in bis fer«' 
iervice, on whom he beftowed a regular penfion. 
This circumftance b to be gathered from the fol- 
lowing record. * &ez theiauiario et camerarib 

* fuis falutem. .Liberate de thefsHHo m^ro, dike- 

* to nobis Magi/iro Henrico vtrjificatari centum. fi>- 

* lidos, qui ei debentur de arreragiis ftipendioruitf ^ 

* fuorum. Et hoc fine dilatione et difiScuItate fe- 

* ciatis, li«et fcaccarium fit claufum. T. R. apud 

* Wodftokc.xiiij de Jufii/ «' The king, to his 
«* treafurer and cofferers, health. Pay out of our 
** treaimy to our bdoTttd Mr. Henry^ the writer 
^ of ver&i, boe hundred ihillinfgs, which arc owing 
^ to him as: arrean of his fiipend. And this you 
^ muft' do without delay or difficuky, though the 
** exchequer be flmt. Given at Wodftoke, the 
•* fourteenth day of July.*' 35. H. 3. ap. Madoxt 
Hyi. ijfti)c ExcbequcVi wi. i. p. 391. 

There 
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There Is a commifBon of Henry Vl. Ik Minip- 
tralHs propter foUuium regis prwidendis, from which 
it is to be gadiered, that the recitation or efaaunt- 
ing ^f fongSy wa$ sui amufement in repute and fist- 
Ihion. Rymer,S4. Henry \1. The fifth Earl of 
Northumberland bad his minftrek and players $ 
and it vms a qualific^ion of his almoner, that he 
was ^ a maker of interludes/ Hou/b<MJH>Qk, p. 44* 
85. 93. 331. 339« The reader may confidt &r- 
ther on this fubjed, an author, who is not more 
dillingmihed by the foundnefs of his knowledge, 
than by the clafiical fimplicity of his language, 
Mr. IVarton, in his hiftory of Englifh poetry. 

[3] Hiftoire Litteraire des Troubadours, parM. 
I'Abbe Millot- 

[4] It is to be obfer^ed, that it \V^s th^ mar:^ 
lied women chiefly who vkd in the merits of their 
poets and Troubadours. An int^refting figure, as 
well as the talent of rhyming, was neceflary to 
the Troubadour ; and it was his cdnftant aim to 
' gain the heart or the perfon of his patronefs. Ber-- 
haps it would be to refine too much, if one fhould 
eonfider the prefent infidelity of the married wo-* 
men in France, as a relid of this ufage, and the 
corruptions of chivalry. 

Of the Duke of Orleans, the brother of Charles 
*VI. there is a pleaiant notice in Brantome, which 
illuftrates very aptly the profligate manners intro- 
duced by fiefs and chivalry. * C'etoit un grand 

• debaucheur de dames de la cour, et des plus 

• grandes : Un matin en aj^nt une couchee avec 

• lui dont le mari vint par hazard pour lui donner 

Me 
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* le bon jour^ il cacha la t£te de cette dam^i et 
«lui d^couvrit tout le corps, la faiflant voir et 

* toucher nue i ce mari k fon bel aife, avec de- 

* fenfe fous peine de la vie d'oter le liiige du vi* 

* fage • • Kt le bon fut que le inari etant la 

* nuit d'apris couche avec fa femme, lui dit que 

* M. d'Orleans lui avoit fait voir la plus belle fern- 

* me nue qu'il eut jamais vue ; mais, quant au vi- 

* fitgCi qu'il n'en f^avoit que dire, ayant toujours 

* et^ cach^ fous le linge.* It is added, * De ce 
^ petit commerce, fortit ce brave et vaillant ba* 

* tard d'Orleans, Comte de Dunois, le foutien de 
' la France et le fleau des Anglois.' '* He was 
^ a great debaucher of the ladies of the courts 
** and of the highefl rank : One morning, being 
** in bed v/kh one of them^ whofe hufband came 
** by chance to wiih him good morning, he con- 
** cealed the &ct of that lady, and difcovered to 
'* him her whole body, making this hufband fee 
** her, and touch her at liberty, with orders, un«« 
^* der pain of death, not to take the linen from. 
** her face . . The befl was, that the huiband 
** being next night in bed with his wife, told her 
^ that Madame d'Orleans was the fineft woman 
** naked that he had ever feen ; but as to her face 
*< he did not know any thing of it, being always 
•* concealed under the linen.** It is added, " From 
«• this commerce fprung that brave and valiant 
*^ baftard of Orleans, Comte de Dunois, the fup« 
** port of France, and the terror of the Englifh.'* 
Braniome^ ap. St. Foix^ Eff\ hijl. voL l.p. 319. 

■ Cs] 
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¥ 

Cs] S^^> ^^ St. Palaye, le voeu du Paon ou du 
Faifan, et les Honneurs de la Cour. 

[]6J Hiftoire des Troubadours, torn. i. p. ii. 

[7] This invention is afcribed to William the 
ninth Earl of Poitou. * Ce fut^ un Valereux ct 

* courtois chevalier, mais grand trompeur de 
dames.' " He was a valiant and courteous knight, 

* but a great deceiver of the ladies.** Hifl. dcs 
Troub. torn. i.^. 4* 7. 

[8] Le Moine de Foflan, a Troubadour, com^ 
pofed a fong, in which he thus fpeaks of the F'ir'^ 
gin. * Je fuis devant elle a genoux, les mains 

* jointes, comme fon tres humble efclave, plein 

* d'ardeur dans Tattente de fes regards amoureux, 

* et d'admiration dans la contemplation de fon 

* beau corps et de fes agreables maniers. ♦• I am 
" before her on my knees, with my hands joined, 
" as her mull humble flave, full of ardour, in the 
•* cxpedation of her amorous looks, and admira- 
** tion in contemplating her fine perfon and a- 
**»greeable manners." Hi/l. des Troub. torn. 2, 
p. 225. 

f 9] Deudes de Prades, a Troubadour, has this 
fentimcnt : * Je ne voudrois pas 6tre en Paradis 4 

* condition de ne point aimer celle que j*adore.* 
** I would not be in Paradife, on condition of 
" not loving her I adore." Hi^. de Troub. torn, i^ 

[10] It was faid wittily, but not without reafbn, 
by the Troubadour Raimond de Caftelnau : * Si 

* Dieu fauve pour bien manger et. avoir des fem- 

* mes, les moines noirs, les moines blancs, les 

Templiers, 
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^ Templiers, Its Hofpitalieres, et les Chanoina 

* auront le Paradis ; et l^aint Pierre et Saint Andr^ 

* font bien dupes d* avoir tant foufiert de tour- 

* mens, pour un Faradis qui coute fi peu aux au- 
> tres.' ** If God faves us for eating well, and ha« 
'* ving W9men, the white and black monks, the 
** Templers, the Hofpitaliers, and the Canons, 
<' ihall have Faradife, and St. Feter and St. An. 
*^ drew, are great dupes for having fuSered (b ma- 
** ny torments, for a Faradife which cofts othen 
♦• fo little." Hj/l. del Troub. tome 3. p. 78. 

It was in confequence of the depraved manners 
of the clergy, that in England, the perfonage 
who, in the feafon of Chriftmas feftivity, was to 
preiide in the houfes of the nobility over riotous 
mirth and indecent indulgencies, was termed * the 

* abbot of mifrule.* This charadter appears in the 
cftablifhment of the fifth Earl of Northumberland, 
an. 15 12. Hou/bold'bookj p. 344. See alfo i)r. 
Percys notes to this record. 

In Scotland, the lame chara6ler or perfonage 
feems to have been ftill more common, and even 
fo familiar in the loweft ranks of civil life, that he 
grew to be a nuifance in towns and boroughs. 
His appellation there was, ^ the abbot of unrea* 

* fon;' and, when the feverity and ftarchnels of 
the reformation foured and deformed this country 
with the hypocritical precifenefs, and the difmal 
formality which have not yet left it, an a<5l of 
parliament was thought expedient to fupprefs and 
aboliih an office fo highly licentious and profane, 
6. Pari. Mary 1^33, 

Cii] 
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[11] Gi^nnone, Hiftoiy of Naples^ voL i. p« 
283. 446. Mezeray, Moeurs de i*£glife du xi. fie- 
cle. Du Cange Spelman, yoc. Focaria. St. Fa« 
laye for Vznc. cheval. partie 5. 

[12] Joinville, Hiftoire de S« Louis, p. 32. 

[13] * Si quis dixerit coryi^gi^ malani Ucentiam 

* dando» vadc et concumbe cum tali botnme ; aut fi 

* dixerit alicui homini, veni etfac cum midiere mea 

* carms commixtkmem ; et tale malum fadum fue- 

* rit, ^t caufla probata fuerit, quod per ipfum ma- 

* ritum &Aum fit, ita ftatuimus, ut ilia mulier, 
' quae hoc malum fecerit et confenferit, moriatur^ 

* fetundum anterius edidum ; quia nee talem ca« 

* ufia probata fi^erit, quod per ipfum maritiun fac- 

* turn fit^ ita ftatuimus, ut ilia mulier, quae hoc 
' malum fbcerit et confenfetit, moriatur, fecun- 

* dum anterius edi£tum ; quia nee talem cauflam 

* &cere, nee celare debuit/ ** If any one hath 
^* faid to his wife, as a licenfe for guilt, go and lie 
'* wkhfuch a man^ or if he hath laid to any man» 
^ came and have carnal knowle4ge qfmy wtfe, and 
** fuch a crime hath been committed, and the cafe 
*' proved, that fuch an action hath been done by 
'* the huiband, we ordstin that this woman who 
** hath done, andconfentedto fuch acrimeihall die, 
'^ according to our former edid, becaufe (he fhould 
^ neither have committed, nor concealed fuch % 
** cafe.*^ Leg. lMngobard.p. 1096. ap. Georgybb^ 
Carp. Jur. Germ. Antiq. 

This law evinces the antiquity and the heinou(- 
nefs of the pradice alluded to; but, in poilerior 
times, the faihion was thought of more lightl]^ 

ar and 
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and had become tdo prevalent to be puniSttd wkh 
fcvcrity. Sec fatat cdrious information .ife Du 
Cange^ vocCi^us^-Cucvfcki, lAccntia Nkdtl, Vxorarr. 
[14] The Gynaecfufn, by which the apaitment 
was cxpreOcd where the 'women were kept to 
irork tit the needle, and other domeftic en)|>lo7- 
inents, ca««e to fignify a brorhel, or place of de- 
bauch.fromtheidetbatXiraa'madeefit. Dt^ar^, 
voc. Oynacctim. Ovfer tliedoors of a palace whidh 
belonged to Cai^intl Woolfey, there was written,' 
Bcmus Mereiricum fDomirriCardinalis. •♦ The lodg^ 
** ing of the whores df his Lordlhip the GafdinaL** 
It hasbecniaid, indeed, thalt Mer^tritts hood of 
<3llft fbr Lotrices ; and the advocates for ifhe chaf- 
lity dfthfe Cardinaltrontcnd, df confeqiiencfe.^that 
this irifcription only fdrvcd to dif edl to his 9aandty, 
feat, 1 am 'afntid, Aat ^his plea wilPnotlidld; For 
the terms were convertible; and the women who 
afted in thelamidry, and -who were 'emplbyied in 
working 'in Knen ztiISi tapeftty, were in ^general 
the convenient miftreflSw, to whom their lords 
|>aid a tcitiporary worfliip. It was from fomemif- 
takes of this tcrft, that, in theircign of EliMbeth, 
ftere was ttn ordtr, that no laundreffes, ^nor wo- 
men called vidiualkW, ^fliotild come into tihegen- 
tleirrenschamfbetsofOtay*slnn, •trnlefe rhey^ircre 
^ f\lll/o//f yeaVs laf age/ IDugddle, ^Qrig. 'Jurid. 
y. 286. 

[15] Ranulph. de Hen^^hato, Summa Magtia, 
cap. 1. and Selden^s motes to it. 

[r 6] ttn' the -Srkttnma, m the difciiption ef Siir- 
*rey, -there is this tioliee. * Hamo de Catton ^eld 

• a • when 
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* whefk th^ Ring fii(M*td opme inja> thefe parts..* 
Camdfn, vqL uf.i^i. In the rcigA of ^dwud 
ll. Thomas dp Wfti*t)iynton held the msmor a£. 
^Rirefcld in Hampftiije, ^i the King in chief hjr 
the.ftrjeanty of btang MarpaUof the whores ia 
tjie Kmg's ho^fehoW, aad of difmembeiing male*: 
fadloFs cQndemf)ed:» and of meafuring the gallont 
^%kA buibels in tha King's houfehold, Thj& words 
<lf tise record are, * Tenuit in capite, die quo obiit 
"" d^ .X)topf)iao £• nuper rege Aqgliae patre regi$ 

* QUno, per fargantiam .daendi Mar€fcbaUas det^ 

* merctficiim in b^kh regis ^ et difmembi^are ma* 

* lefsf^otes adjudicators* et menfurare galones et. 

* bulCeilos in hofpitio regis/* Paf, Itnes i. Edw. 
III. Rfii, 8. a- ap. JSar. ^«^. p^ 2431, 

[17] The vailal forfeited his eftate in the fol- 
lowing Odies : * Si dominum cucurbitaverit (id eft, 

* ttxoi'em ejus ftupraverit,) vel turpiter cum ea. 

* luferit. Si cum filia domini concub^it, yel nept^ 

* ex filio, vel cum nupta filio, vel cum foroxe do* 

* mini iUi in capiih; id eft, in domo fuo manente/ 
*^ If he cuckolded his lord, that is to fay, if he. 
** whordd with his lady, or bandied ber iadecently;. 
" if he lay with his lord's daughter, with the wife. 
^^ or daughter of his lord's fon, or with his fifter*. 
*♦ while fhe continued in the family.'' Lib* Feud^ 
jQp. Spelman Glqff. voc. Felonia. 

The words in capilk^ allude to a peculiarity ia 
3 F ij th9 

* The preceding fentencc contains an eiufi tranflation of 
tlue paSt^e. 
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the Germanic and Gothic manners, which defenres 
to be explained. All virgins wore their hair un- 
covered, and with ornaments. Married women 
concealed their hair, and covered their heads. 
The ornaments for the hair were manj. Aiid, in 
tile progreis of time, it was not the hair of their 
heads only, that tiie women were curious to deck 
out. The n:iother of the fair Gabrielle being af- 
faffinated, her bodj lay, for many hours, expofed 
in a public manner, to the fpe^tor, and in a 
pofture fo exceedingly indecent^ that it difcovered 
a ftrange mode or affectation. In this laftfafhira, 
which was probably introduced in the decline of 
chivalry, the ornaments were ribands of different 
colours ; and, it feems to have been peculiar to 
women of rank and condition. St. Foix^ Ejffl 
iK/i. vol. 4. p. 82. 

In general, it merits remark, that the veneration 
&r their hair entertained by the Germans and 
their pc^rity, was very great and gave rife to a 
multitude of cuftoms. It was a mark of r^ned 
attention in a perfon to prefent a lock of his hair 
to a friend on faluting him ; it was to fay, that he 
was as much devoted to him as his flave. To take 
away the hair of a confpirator, was one of the moft 
affliding parts of his punilhment. To give a flave 
the permiiiion of allowing his hair to grow, was to 
offer him his freedom. Du Conge and Spelmanf 
voc. CapUlu Wiiliam Earl of Warrene, in the 
age of Henry IIL granted and confirmed to the 
church of St^ Fancrace of Lewes, certain land, 
rent, and tithe, and gave feifine of them ^ per ca^ 

'piBos 
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• pahs capitis fui, et fiatiit fui Raddfi de Warn 
^ quos abfcidit de cajntibtts iiiis cum cultelb ante 
altare** ^* Bj the hair of his head, and hy that 
'* of his brother Radulph de Warring whicii he 
*• cut out of their heads with a knife before the 
^« altar/' Mag. rot. 34. Henrj HI. ^p. Madx. 
Hijl. of the Excbeq. Prtfatorj Epiji. p. 30. This 
muit have been a compliment in the higheft ftjrle 
of flattery ; and the clergy of St. Pancrace muft 
hare been enchanted with the politene& of this^ 
nobleman. 

There feems fomething wild and romantic in 
luch ufages ; yet they produced the locket and 
the bair-ring of modem times ; and we fmile not 
nor are furprifed, that thefe fhould teach us to 
employ our moments of foftneis in melancholy 
recoUedions of abfent beauty, or departed friend-' 
fliip. What is diftant and remote, affeds us with 
its ridicule. What is prefent and in pradice, c^ 
fcapes our cenfure. In the one inftance, we aA 
with the impartiality of philofophers ; in the oth« 
er, we are carried away by our paffions and out 
habitudes. 

« [18] St. Foix, EiT. Hiftor. vcd. %. p. zo2 Stow* 
Survey of London, in the edition of Strype, vd. a* 
p. 7. 

, [19} There is evidence of public or licenfed 
ftews in England in Stai. 2. Henry VI. cap. 1. in 
Cowelf voc. Stews^ SpeJman^ voc. Stuba^ and m 
Coke, 3* Injiitute^ cb. 98. Henry II. gave his pri* 
vilege to the ftew-houfes of Southwark, according 
to the ' old cuftoms which had bopn^ ufed thcrq 

* time 
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* tsmeout ofimnd.* .And pgteiits cQuficming th«r 
libeitiea wcrt gmotad. \>j otibier piMiees* Stofw^ it 
Siryptft aetit. voL %. p< 7. Jn Nonoandy, tfaeie 
was a ctifios' mcretrioumi and thia officer fccfm» 
to ham beea knowa ia the diffemiK countries of 

It has froqwntly been a fuhjeiS.of inquiry a- 
Siong pcditician9» whether public: ftews, under 
proper regulations, witb a view to the health of 
individuals, and the peace of fociety, be not an 
advantageous inilitution. In fome dates of £u- 
isotpe, '- a tolerated of authorised proftitution ia 
]uiown at this day. And, by the Code of Gen- 
tQp*Jaw», this inditution was acknowledged aa 
fidtttary ; and proftitutes forming a community 
were, in Hjndoftan, an objed of care to the go^ 
Tieroniient I avoid, however, to enter into a quef- 
tion of fuch iofinite delicacy. It i$ dangerous in 
a ftatc to give the flighted ftab to morality. Yet, 
I cannot but obferve, that, in the mod cultivated 
fiations, there are laws and regulations which 
wound morality more feverely than could be done 
1^ an authorized prodttution, and with lefs of u^ 
ttUty to mankind. 

[20] The licenfed dew-houfes in the reign of 
Henry VIl. were tbe Boar Vhead, the Crofs-keys, 
the Gun, &e Cadle, the Crane, the Cardinal's 
Hat, the Bell, the Swan, £(c. .Sir Edward Cokf 
hat prefenred.this information, 5. h\fiitute^p. 205. 
In the time of Edivard VL Bidiop Latimer com^ 
plained and preached to the following tenor. 

• There 
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* There is more open whoredom, mottjiued whore- 

* dom, than ever was before. For God's fake, let 

* it be lookt to.* Stow^ in Strype^s edit. vol. 2. /. 8. 

[21] 3. Inftitute p. 2o6. 

[223 Spelman voc. Stuba, 3. Inftitute, p. 205. 
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No. I. P. 224. 

ART. I, 

Charter €^ Dowry which Folradtu granUd to hit vn/e^ 
Hekgrina. 

In Dei nomine. Dulcii&ma fpoiifa mea H^egrina. 
Ego enim Folrsidus iilii|s quondam Eriperti ex genere. 
Francorumi et modo habitator fum in ps^go Pinnenfi. 
Duxn non eft incognitum qualiter per voluntatem Dei 
vel parentiim quondam tuorum te defponfayi et camali 
coujugio fociari difpono, propterea donotibi He. fponfa 
mea in honore pulqhritundis tuae in die nuptiali dotem. 
dignam atque aptani, hoc eft, manfos meos infra vicunc^ 
Pinnenfem, qui mihi pertinet et ex comparatione evenit 
et data mea pequnia comparavi. Trado tibi ipfos man- 
fos cum omni integritate fua et domum dignam ad com* 
manendum exquifitam cafam unam conftratam, cuxui, 
onmibus utenfilibus et yaiis, cum omnibus adjacentiis ad 
ipfos manfos afpicientibus vel pertinentibus/ cum terris 
et vineis, pomis, cum omnibus quae fupeif fe habentur 
vel ad ipfam curtem 4^ Viqo pertinent, et quae habere 
vifus fum, vel inantea Deo adjuvante ibidem parare vel 
conquirere potuero, in integrum ifia omnia fuperius 
comprehenfa, fi nos !Qeus carnali conjugiq fociari volucn 
rit, in die nuptiali tibi dono, traflo, atque tranfcribo ad 
poflidendum, ut quicquid exinde facere yolueris, libe« 
ram et firmiftimam in omnibus habeas poteftatem. Si^ 
quis vero, quod f^turum effe non credo, fuerit inpoft- 
9&odum ego aut aliquis de heredibus meis, fen quaelibe^ 
uUa oppofita perfona contra hanc cartulam libellum dotis 
venire tentaverit, aut esim frangerc voluerit, primitui^ 

3 G iram 
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iram Dei incurrat, et infuper una cum focio fifco aurum 
libram unam, argcntum pondera duo molAam componat 
et quod repetit non Tendecit, fed haec cartula libellom 
dotis omni tempore firma et ftabilis permaneat, com ftU 
pulatione fubnixa. Inde pro ftabilitate vcftra Audoal* 
dum Notarium fcribere rogavimus. AAum in Vico 
anno regni et imperii Domini Ludovici xxx, et primo 
cnno Supponis Comitis, die viiii. menfis Junii, Indidi* 
one V. Signum Folradi, qui hunc libellum dotis fieri to* 
gavit. Lioto, Majolfus, Aloini, teftes. 

" In the name of God. My moil beloved fpoufe He- 
** legrxna. I Folradus, the fon of the late £ripertus» 
** of the nation of the Franks, and now riding in the 
^* province of Pinneberg. As it is not unknown tliat hy 
^* the pleafurc of God, and the confent of jour late pa- 
^* rents, I bare married jou, and agree to be united 
'* with JOU in marriage, I give to you Helegrina, my 
'* fpoufe, in honour of your beauty, on the day of mar- 
** riage, a dowry worthy and fuitable to it; that is, 
'* my dwelling in the village 6f Pinneberg which belongs 
^* to me, and came to me by purchafe, and which I ob- 
*• tained by giving my money. I deliver to you my 
** dwelling houfe with all its pertinents, and a lodging 
*• worthy of your refidence, with aU the utenfits and 
*• furniture, and with all the places lying adjacent^ 
*^ the lands, the vineyards, the orchards, and all which 
*■ they contain, I at prefent appear to have, or fliall 
•* hereafter by the help of God be able to obtain or ac- 
*• quire. Since God l\jis been willing that we ihould be 
** joined in wedlock, I give you all thefe above recited 
•* poffeffions, and affign them to you, to enjoy or do 
•* with them whatever you pleafe, that you may have 
** free and abfolute authority over them. If any one of 
*• my heirs, which I do not believe will happen, or 
*• any other perfon fliall attempt to contravene this 
** difpoiition of dowry, or has a mind to infringe it, he 

"fhall 
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^* fiuU In the firft place, incur the anger of God« aoA 
^* jottorcovery with his confederate fbaU compound with 
** the fifcal for a fine of one pound of gold» and two 
** weights of filver. ' Therefore we have requefted Au«» 
** doaldus> Uie notary to write, for your fecurity* This 
*^ is done in the village, in the thirtieth year of the reign 
*^ and government of our forereign Lewis^ upon the 
*^ eightli day of June. 

** Sealed by Folradus, who has requefted that the dif* 
^* pofition of dowry might be made. Witnefles, Lioto^ 
** Majolfus, AloinusJ' jin. 827. Ex^ Chartulatio Mo^ 
najlerii Cafaurienfis^ ap. Baluz, Capit* Reg* Franc* voL %• 

AkT. n. 

^ ^ecipr6caJ Grants Roger Pit and his Wife gram andYt^ 
leafe to the Prtour of Brommore a Tenement held i$t 
Dower ; and the Friour grants a yearly Rent for the 
Life <if the Wife. 

SciAKT pmefentes iiituri, qtiod haeo eft carta Cy« 
rvgraphata, anno ab Incamaeione Domini Millefimci 
CCXLIIII fada, inter Dominum S. Priorem et Convene 
turn de Brummore ex una parte, et Rogerum de laPutte 
et Editham uxorem fuam ex altera. Scilicet, quod prae*- 
diAus Rogerus et Editha uxor fua, tradiderunt, et con* 
ceflerunt, etquietum clamaverunt, ad vitam ipforum, 
totum tenementum quod diftae Edithae evenit in dotem, 
de Hug<me Fichet, in villo de Brummore, cum omnibus 
^rtinenciis. Et di&i Prior et Cooventus tenentur red* 
dere, fingulis annis, ad feftum S. Michaelis, tres fol. et 
VI denan didis Rogero et Edithaeuxori fuae, quamdia 
ipfa vixerit. Si vero, quod abfit, praedidi Prior et 
Conventus didum redditum, fcilicet III fol. et VI den* 
pra^otato termino non folverint praf didis I^ et £ uz- 

3 G ij ori 
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•ri fuae, lioebit tenemeatttm fuum dtftringere, donee flf-» 
frit eis iatufaftum. Tenentor etiam acquietare didoni 
Kogetum .et £ uxorem fuam, de oomibns fe&is tarn co- 
mitattts quam Hundred!, et omninm aliarum Gttrianim» 
et de omnibus taillagiis tarn Rcgalilms quam aliis, di&o 
lenemento fpedantibus. Hanc Convencionem fideliter 
et fine dolo tenendam, ex utraque parte affidavemnti 
Et ad majorem iecuritatem faciendam, altemofgriptofi- 
giUa ftto appofuemnt* Hiia teftibus, Ric. de Burle, 
Jobanne Baldewin, Johanne de Bnunmore, Rocdino de 
Burle, Hugone de Lapolot, Fhilippo le Champiiini et 
multis alii». . 

** Know ye who are now and are to be hereafter, that 
** this charter is made in the year of the incarnation of our 
*^ Lord one thoufand two hundred and forty-four, be- 
*' tween his Lordfhip the priour and convent of Brom- 
<< store Wk the one part, and Roger Pit and Editha his 
^' wife on the other part, to wit, the iaid Roger and £- 
*^ ditha his wife, have delivered, granted, and peaceably 
*^ afligned for their lives, the whole tenement which 
'* came to the faid Editha in dower, from Hugh Fichet 

V in Bronunore^ with all its perdnenti. And the faid 
** priour and ctmvent are bound to pay every year, at 
*^ the Feaft of St. Midiael, three fhiUings and fix-pence 
** to the faid Roger and Editha his wife, as long as they 
<* iball live. But if, which may it never happen, the 
'/ faid priour and convent fluU not i^y the faid mt, 
*^ to wit, three; fhiUings and fix-pence at die faid time, 
'* to the faid Roger and Editha his wifc, it ihatt be-hw-ir 
«« fill lor them to fdze upon the iaid tenement till they 
** are fatisfied* For they are boimd to free the (aid Ro- 

V ger and Editha of all fuits for the ibire, and the hun* 

V dred, and aU other courts, and all tallages, both to 

V the king and others, on account of the faid tenement 
*^ And they have engaged to abide by this agreement 
*^ faithfully, aiid c^rve it, without fraud, on bodi 
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^ fides. And for farther fecurity^ they have affiled 
** their feals, and fubfcribed it* Thefe are the witnefle^^ 
** Richard Burle, JohnBaldewin, J43hii Bnnnmbre, Roce- 
*^ line Burle, Hugo de Lapolot, Philip le Champimi^ 
** and many odiers/' jip» Madox^ Formnlare AngUcd- 
num^p. 84. 

ART. III. 

A Releaff of a yearly Rent in Dawerm 

Omnibus Chrifti fidelilms ad qnos praefens fcriptma 
pervenerity Nicholaa quae fiii u:ior'WilleImi de Naf- 
ford Bereford falntem in Domino. Noveritis me in pura 
et legitima viduaetate mea, relazafle et omnino pro me 
et haeredibus meis vel aifignatis quietum clamafle Do- 
tnino Fulconi de Lucy Militi, et haeredibus fuis vel af« 
fignatis^ totum Jus et dameum quod habui vel aliquo 
xDodo habere potui, in tribus folidatis redditus quos ab 
codem Domino Fulcone recipere foleiiam nomine Dotis 
meae per annum, ad feftum Sanfti Michaelist de teuo- 
mento quod Johannes de Merehull tenuit in Bereford ; 
Ita quod nee ego nee haeredes mei vel affignati, nee ali« 
quis nomine meo, aliquid juris vel clamii a praefato Do- 
mino Fulcone et haeredibus fuis vel affignatit, occafione 
diftorum trium folidorum redditus, decaetero exigere 
vel vendicare poterimus. In cujus rai teftimonium, 
praeienti fcripto Sigillum meum appofui. Datum Bere« 
ibrdiae die Lunae in Craftino S. Mariae Magdeleaae, 
Anno regni Regis Edwardi decimo nono. 

<« To alWhe fkkhful in Chrift, to ittrhom this prefent 
•* writing may come. I Nidiolas, formerly wife of 
*^ William deNafford in Berefoxd, wiih the Lord may 
^* Ctnd health. Know ye, that I, in my virtuous and 
-^ lawful widowhood, have renounced, and for mie, my 
*^ heirs, and affigns, have for ever refigned to Sir Tulco 
^ de Luce, Knight, and his heirs or Aligns, the whole 
** righ|E Hid daim which X have, or by any^rays am 
, . ♦* able 
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^* able to have, to the three ihilliiigs of rent, \vhich f 
*^ inras in o£e to receive £com the faid Sir Tulco, in name 
'^ of yearly dowty, at Michaelmast from the tenement 
'* which John MerehuU pofieffed in Bereford ; fo that 
f* neither It toy heirs or affign^, nor any one in my name« 
** may be able to exaft or demand any right or clain» 
** from the faid Sir Tulco» his hairs or affigns hereafter, 
** on account of the faid rent of three (hillings* In tef* 
** timony whei^eof, I have fixed my feal to this prefent 
** writing* Given at Bereford, oil Monday, on St. 
** Magdalene*^ day, in the nineteenth year of the reign 
** of King Edward." jip^ F^rnmlare jinglicanum^ p* 381 • 

No. Hi P. 240. 

ART. L 

Afeffffi/naU in Frdnimahriage ofLaHd^ a Capiiat Manfiofif 
iSc. made to a Man with the Daughter of the Feofferm 

i^ciANT omnes tarn praefentes quam fdturi^ quod ego 
Petrus de Poketorp dedi et conceffi, et hac mea praefen* 
ti earta confirmlivi, Hierveio filio Willelmi filii Jole, in 
M^itagio cum Matilda filia mea, duos bovatiw tcrrae 
ill Snape cum pertinenciis ; iUas foilicet quae funt remo- 
ciores a Sole^ in dimidia carucata terrae quam Robertus 
filiuS Radulfi michi dedit pro Humagio et Servicio meo ; 
Et capitalem Maafuram meam in eadem villa ; Et gar** 
dinum meum ultra aquam ; et pratum meum apud Sui 
tham Kelde; et praeterea apud Joles Critft tres acras 
tdrrae et dlhidiam, illi et haeredibus qui de jiraedifta 
filia mea exibunt : Tenendum de me et de haeredibus 
meis in feudo et haereditate, libere, et quiete s Facien-> 
do forinfecum fervicium, quantum pertinet duabus bo-> 
vatis terrae in feudo quo duodecim carucatae terrae fa* 
ciunt feudum unijis Militis. Et ex incremento dedi ei 
ferviciuoi duarum bovatarum terrae in Tometon Wat^ 

loUSf 
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Ibus, quas Hcnrcius de Norfolk dc me tenuit, et quas 
Tomas dc Tometon ct Bcatricia Sponfa fua nxichi pro 
Hamagio et Servicio mco dederunt. Hi^s teftibus (viz. 
feven perfons) ct multis aliis, 

** Know ye all now alive and to be hereafter, that I 

•• Peter de Poketorp, have given and granted, and by 

** this prefent charter have confirmed to Hervey the fon 

•* of "William the fon of Jole, in marriage with my 

** daughter Matilda, two ploughs of land, in Snape* 

** with the pertinents, to wit, thofe which lie remote 

*• from the fan, in that portion of land, which Ro. 

•* bert the fon of Randolph gave me for my fervice; 

** and that my manfion in the fame eftate, and my gar- 

** den beyond the water, and my meadow at South 

'* Kelde ; and befides, at Jole's Croft, thefe three acres 

** and a half of land to him,* and the heirs defcending 

•* from my faid dailghten to be held freely and peace- 

** ably of me and niy heirs of feu and heritage, by per- 

** forming out-ficld fervice, afs'much as belongs to two 

•* ploughs of land, in which feu, twelve ploughs of 

** land make one knight*s fee. And over and above, I 

** have given to him the ufe of two ploughs of land in 

•* Tometon Watlous, which Hervey de Norfolk held 

** of me, and which Thomas de Tofneton, and Beatrice 

•* his' fpoufe gave to me for homage and fervice. Thefe 

•* witneffes, (viz. &c*) and many others." jijf. Famoh* 

tare jinglicanum^ f. 79. 

ART. n. 

jf Feoffment^ or Gift of Zand in Franimarriage wkh the 
Sifter of, the Donor ^ 

SciAKT tam praefentes quam futuri, quod ego Ri- 
cardus Taliel de Burnham, cum aiTenfu Miruldae uxo- 
xis meae, et Galfridi mei filii et haeredis mei, dedi ct 

conceiS^ 
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eoactS^ ptpntknti carta mea confirmavi, Gadfrido ft. 
lio Johamiis de Hazai, cum Alicia forore mea, in libero 
maritagioy totam terram quam habui arabilem et in 
prato in Blefpit ; illi fcilicet et haeredibus fuia, tenen^ 
dam de me et baeredibut meis, libere, folide, et qniete : 
Reddendo inde annuatim mihi et haeredibus meis» prot 
cami fervicio et exaftione faeculari ad nos pertinente^ 
quati^ dcnarios ad duos terminos, fcilicet (^os denar. ad 
feftuni Omnium Sanftorum, et duos denar. ad Purifica. 
doQem beatae Mariac- £t ego et haeredcf mei, prae* 
diAam terram illi et b^eredibus fuis, prq praedido fer«. 
yicio, con^a otmiet bomine^ warantiaabimns in perpe^ 
t]ium» Hiis teftibus, Rol^rto Takel de Bumham, Gal- 
findo de Burnhamt Robepto de Burnham^ Roberto Nor- 
raist Gregprio ad Auls^n^ Samfone de Laadelesi Elid. 
Capellano; et multis aliis. 

^* Know ye all now aXhre and to be hereafteri that I. 
^f Ricbard Takel t>f Bumham, with the confent of Mi-^. 
V rulda my fpoufe, and.Galfred mj fon and heir, ta 
¥ haye given and granted, and by this prefent charter. 
^^ confirmed to Gal&ed the fon of John of Haz, in free 
^* dowry with iny fift^r Alice, the whole land, arable 
^* and in meadow, which I have poflefled in Blefpit ; toi 
*^ him, viz. and his beir^, to be held of me and my 
^'^hcifv, Iredyi abfolut^y, imd peaceably, for an an^ 
*^ n^al\payment to me and my heirs, for every fecular 
** fervice and eza^ion belonging to us, of fourpence^ 
** at two tennS| viz. twopence at the Feaft of All Saints, 
'^ and twopence at the I^irificatian of th^ Virgin Mary. 
^' And my heirs warrant for ever the forefaid lands to 
^' him and his heirs, for the fervice aforefaid, againft 
*^ all men. Thefe witnefles, (Robert Takel, &c.) and^ 
** n^any others." jip. Formulare Anglii;(nnwn^ p.Zi. 



N<?. 
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No. in. P. 257. 

ART. I. 

jl Grant ftf Privikge and Protefium JrwM King Edward 
to the Ahhey of Bury St. Edmund. 

-liiADWSAitBtTS Rex falutem mitto meis Epifcopis et 
meis Gomitibus, et omnibus Theinis meis qui funt in 
Sciris ubi Sandus Eadmundus habet terras, benevole. 
Et vobis iignificoy quod volo ut Leofftannus Abbas et 
omnes Fratres in Eadmundi burgo Saca et Socna fua li- 
bere potiantur de omnibus fuis propriis hominibns, tarn 
intra Burgum quam extra. Et ndo pati ut quifquam 
eis ullaxh injuriam inferat. 

^* £dward the King, to all my bifhops, wj earls, and 
** my thanes, reiiding in the fhires where St. Edmund 
** has lands, health. I intimate to you, that it is my 
'* pleafure, that Leofftan the abbot, and all the brothers 
** in the abbey of Bury St. Edmund, fliall freely enjoy 
" their privileges and jurifdiftion over all their proper 
** vaflfels, both within the Bury, and without it. And 
** I am unwilling that any one ihall inflid an injury on 
** them." jip. Form. Anglic, p. 290. 

ART. 11. 

A Mandate ofProte&ionfrom King Henry the Second /or 
the Abbey of Battell. 

H. DjCI gratia Rex AngUae, et Dux Normanniae et 
Aquitaniae, et Gomes Andegaviae, Jufticiariis, Vice- 
comitibus, et onmibus Miniftris fuis Angliae, in quo- 
rum baillivis Abbas et Monachi de Bello habent tem», 
blutem. Praecipio vobis, quod cuftodiatis et manutc^* 

3 H neatift 
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neatis et proiegatis Abbatiam de Bello et Monacbot ibi^ 
dem Deo fervicntes, et terras et omnes res et pofleiBo' 
nes fuas, ficut meas proprias ; tteqois eis injiiriam £uuac 
Tel oontumeliam ; £t non vezetis eos, nee injuriam ali- 
quam eis faciatis nee fieri permittatis, exigendo ab eis 
confuetudines vel feryitia quae Cartae meae et Anteeef- 
Ibrum meorum teftantur quod habere debent ; et fiquis 
eis injuriam intulerit, contra libertates et confuetudines 
quas Cartae fuie teftantur quod habere debent, earn ipi> 
fis fine dilatione emendari faciatis. Tefte iUcardo Epif- 
copo Wintonienfi apud Lutegarelhall. 

** ttsnrj, by the grace of God king of England, Duke 
** of Kormandj and Aquitaine, and Earl of Anjou. 
^ To the jufticiaries, earls, and all others, his officers, 
** in England, within whofe jurildiftion the abbot and 
** monks of Battell, poffefs lands, health. I command 
*^ you, that ye keep, preferve, and proteft, the- abbey 
*^ of BatteU, and the monks there fenring God, and 
** their lands, and their whole goods, and pofleffions, as 
<* if they were my own, left any one do any injury or 
^* infult to them ^ and ye fliall not harais them, nor com* 
** mit any wrong, or fufier any wrong to be conunitted 
** againft them, by exafting from them duties or fer<^ 
^ vioes whidi my charters, and th<^e of my anceftors, 
*^ teftify that they ought not to perform. And if any 
** one commits an injury againft them, contrary to the 
^* liberties and ufages to which their charters atteft 
** their title, ye ihall caufe fuch an abufe to be remedied 
*^ without delay/' jif. Form. AnglU^f. 296. 

ART. ni. 

Fines made to Kings^ that they would remit their Refint* 
menis and Indignation. 

Obsertus de Lerec. debet cc marcas argenti, ut Rex 
paidonaret ei et Ofberto Clerioo fuo malivolendam fuam. 

^'Oibert 
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^* Qlbext de Lerec. owes two hundred marks of filver 
*^ that the king maj pardon him, and Olbert his derkt 
^< for their difaffeaion.*' Mag. Rot. f . Stepb. 

Tomas Clericus de Camera debet ij palefridos pro Rc^ 
berto Cajpellano, ut Rex pardonaret eidem Roberto, ma» 
livolentiam foam, quia oomedit cum praedido Toma a- 
pud Corf. 

'* Thomas Clerk, of the treafurj, owes two palfreys, 
'^ for Robert Capel, that the king may pardon the fame 
'* Robert his difaffe&ion, becaufe he rioted with the faid 
•* Thomas at Corf." Mag. Rot. 6. Job. 

Galfridus de Infula debet quater xzxv marcas, ut Rex 
remittat indignationem. 

^ Galfrej of the Ifland, owes four times thirtj-five 
'^ marks, that the king may remit his refentment.'* 
Ex. Metnor. 31 • Hmr. 3. Rot. zo. 

Willelmus de Ros debet c marcas, ut Rex remittat in* 
dignationem. ** WiUiam Rofs owes one hundred marks^ 
^* that the king may remit his refentment." Ih. Rot. ii. 
Madox^ Hifi. of the Exchequer^ vol. 1. 47a— •476. 

ART. IV. 

Fines Jor Favout-^ and ProtetHon. 

GiLEBERTUS filius Fergafi debet dcccg et xixl. et ixs. 
pro habenda benevolentia Regis. 

** Gilbert the fon of Fergus owes nine hundred and 
^* nineteen pounds nine (hillings, for having the king's 
** good will." Mag. Rot. %6. H. a. Rot. 4. 

Radulftts Murdac debet lL et vijs* et viijd. pro 
habendo amore regis Ricardi. 

^* Radulph Murdac owes fifty pounds feven (hillings 
** and eightpence for having the friendihip of King 
^* Richard.'' Mad. Rot. it. J. Rot. 14. 

Decanus et capitulum Londoniae debent ij palefridos, 
3 H ij *• pro 



4at APPENDIX. 

pro proteftione, nee Ycxentur contrt libertafeet Mtti* 
nun fttarum. 

*' The demn and chapter of London owe two palfircys 
<* for proteAion, and that they mzj not be haraffed con- 
** trarj to the pnTilegei of their charter." Mag^ Roi* a. 
J. Rci. II. Hi/l. ofExchfq^ ch. 13. 

No. TV. P. ^6^. 

An Acc(trd or Tntce between the Earl MarJhaU^ emd the 
Earlo/Gloucejler^ arndtbeirMem^ under Reciprocal Oatb^ 

i^ciAKT hoc fcriptum vifurit quod cmn die Domimca 
prozima ante Cathedram San£H Petri, Inter D(«iinum 
R. de Clifford ex parte Conutia Mare£nlli» £t DcHni- 
nam Kicardnm Baflet et Martiniim Hoftiariumt tx par. 
te Comitis Gloceftriae, fuper quibuidam exoeffibus trac- 
tatus haberetar ; tandem inter <*oi fie convenit. Vide- 
licet quod Homines diAorum Comitmn, fidelem et fir- 
mam Treugam ex utraque parte, a diAa die Dominica 
ufque in fexdecim dies proximo fequentes inviolabiliter 
obfervabunt. £t Dominus R. de Clifford, die Lunae 
proximo poft diftum Feftum, ad Comitem Gloceftriae 
apud Cirenceftriam accedet, ad formandam pacem inter 
praediftos Comites. Et ii alter -eorum tunc venire ne- 
quiverit, hoc alteri parti die Veneris proximo praece- 
dente vel die Sabbati, fcilicet Comiti Gloceftriae apud 
Fayreford, vd Domino Rogero de Clyfibrd apud Sat- 
tun juxta Banneburiam denuncietur. Ad hoc fi Mor- 
gan filius Hoel di£bun Tregam pro fe et.Hominibus fuis 
tenere voluerit, recipiatur in ipfam ; Quod fi noluerit, 
tunc durantibus treugis habitabit in montania, nee in 
aliquod Caftrum vei Burgnm ipfe vel fui interim admit- 
tentun Haec autem firmiter. et abfque dolo, €t oomi 
cavillatione, Dominus R. de Gljfford et W. de Lucj ex 
parte Comitis Marfcalli, et Dominus R. Baffet et M. 

Hoftiarius 
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Hoftiaritts pro Coxnite douc^riae, affidavemnt. In 
liujus aatem rei teftimonium, praefens fcriptum in mo- 
Autn Cirografii cA compoiitum ; Cujut una pars, Sigil- 
lis diai R. de Clyffbrd et W. de Lucj fignata,4iftis R. 
Safiet €t M. «ft commifla, Reliqua vero parte, figais 
diai R. Baifet et M. eft fignata, penes R. de Cljrffbrd 
rexnanente. 

" Let aU who are to fee this writing, know, that 
** upon the laft day of St. Dominic, a treatj was held 
** before the church of St. Peter, between Sir Roger 
«« Cliffoid, on the part of die Earl Marihall, and Sir 
•« Richard BaiTet, and Martin ♦ ♦ ♦ ♦ ♦ refpeAing 
*^ fome outrages. At length it was agreed between 
** them thusy viz. That the followers of the faid earls, 
«« fliall obferve a firm and faithM truce, on their parts, 
** from the faid d&j c£ St. Dominic, inTiolaUe, for the 
** following fixteen days. And Sir Roger Clifford, pn the 
*^ Monday next after the faid holiday, ihall wait upon 
«^ the Earl of Gloucefter at Cireaoefter, for eftabliihisg 
« a peace between the faid earls. And if either party 
<* fhall not be able to attend, this fliall be toU to die o. 
** ther party, on the Friday, or the Sabbadi day pre« 
*^ ceedin^, viz. to the faid Earl of Gloucefier at Fayre*. 
'* ford, ^nd to Sir Roger CliffiDrd at Sutton, near Ban- 
*^ bury. And farther, if Morgan, the fon of Hod is 
<< willing to obferve the faid truce for bimfelf and his 
'* followers, he fhall be admitted into it* But if he is 
** unwilling, in that cafe, during the truce, he and his 
«' followers fliall refide in the mountains, nor ihall they 
<* be admitted into any caftle or borough* And Sir Ro<^ 
<* ger Clifford, and William Lucy, on the part of the 
** Earl Marfliall, and Sir Richard Baffet, and Martin 
"*♦**♦ for the Earl of Glouceftcr have agreed to 
*' obferve thefe articles, faidifally, and without fraud 
♦* or fcruple. In teftimony whereof, this prefent writing 
** is attefted by their own hands, of which one du- 

" plicate 
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^ plictte is ftamped with the feals of the faid Hogcr 
*' Clifford ftnd William Loc^, and is given to the faid 
*^ Richard Baflet and Martin $ and the other duplicatep 
<* ftamped with the feals of Richard Baflet and Martin* 
^' remains with Roger Clifford**' jif. Form, jfnglic. 

No. V. P. api. 

ART. I. 

An InjunBum not to torney^ hy Hmry III< 

XVJCX ComitibttSy Baronibus, Militibos, et omnibus a- 
liis, ad inftantem diem Jovis in vigilia Beati Martini, 
fen aliis diebus apud Warrewicumt ad tomeandum ibi- 
dem conventuris, falutem. Mandamus vobis, in fide* 
homagio et dileftione, quibus nobis tenemini, firmiter 
injongentes, et fab poena amiffionts terranim et tene- 
mentoram et omninm bonorum Teftrorum, quae in reg« 
no noftro habetis, diftrifte inhibentes, ne ibi vel alibi 
in eodem regno noftro tomeare, juftas iaoere, aventuras 
qnaerere, feu alio modo ad arma ire, praefumatis, fine 
licentia noftra fpeclali. Scituri, quod fi fecu9 egeritis, 
nos terrasy tenementa et omnia bona veftra in manum 
noftram capiemus, et ea retinebimus tanquam nobis fo« 
^isfada. In cujus, &c. T. Rege apud Weftmon. iiii 
die Novembris. 

** The king, to the earls^ barons, knights, and all 
*' others, about to meet for a torneament at Warwick, 
** on Tuefday next, being St. Martin's day, or any o- 
•* thcr days, health. We command you, by the fealty, 
*^ homage, and aSeftion, by which you are bound to us, 
" and we fliriaiy enjoin you, under the penalty of lofing 
**' your lands, tenements, and all your pofleffions, which 
•* ye have in our kingdom, and we ftriftly prohibit you,^ 
*• that neither there, nor elfewhere, within our kingdom, 
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^* 7€ prefiime, without our fpecial licence, to tomej, 
'^ make jufts, or feek adventures, or go to arms in any 
" other manner. Know ye, that if je do on the con- 
** trary, we (hall take your lands, tenements, and whole 
** property into our hands, and hold them as forfeited. 
In witnefs whereof, &c/* Pat. 57. Hen* 3. m. z, jifud 
MadoXf Barottia Anglica^p. aSj. 

ART. II. 

FrobSbitum of Tomeaments by Edward III. 

Rex Vicecomiti Lincolniae falutem. Praeciplmus ti- 
bi, firmiter injungentes, quod ftatim yiiis praefentibus, 
per totam balliyam tuam, in Civitatibus, Burgis, et lo- 
cis aliis quibus melius videris expedire, publice procla« 
mari, et diftride ex parte noftra facias inhiberi, nequis 
fttb forisfafftura vitae et membrorum, terrarum et tene- 
mentorum, bonorum et catallorum fuorum, ac omnium 
illorum que nobis forisfacere poterunt, tomeamenta, 
juftas aut burdeicias facere, feu aliter infra ballivam tu« 
am ad arma ire praefumant, fet fe praeparent quanto 
potentius poterunt, ad proficlfcendum nobifcum in obfe- 
quimn noftrum ad partes Scociae, ad rebellionem et ne* 
quiciam quorundam Scotorum rebellium et proditorum 
aoftrorum, jam contra nos prodicionaliter infurgencium, 
viriliter, cum Deo et iplbrum adjutorio, reprimendam ; 
Ita quod onmes homines ad arma de balliva tua, quili** 
bet videlicet juxta exigenciam ftatus fui, fint ad nos 
cum equis et armis apud Karliolum, in quindena Nati- 
vitate Sanfti Johannis Baptiftae proximo futura ad ulti* 
mum, ad apponendum una nobifcum, et cum confimili- 
bus fidelibus noftris, quos tunc nobifcum ibidem adeile 
contigerit, fuper negociis ftatum terrae noftrae Scociae 
tangentibus, prout nobis Altiffimus duxerit infpirandum 
coofiUum et juvamen. Praecipimus eciamtibi, quod fi 

qui 
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fid vel qms torneamenta, juftas, aat burdeicias, ccmtri 
banc inhibitionem noftraiii, infra ballivam tuam facere, 
en aliter ad arma ira praefttmat, time corpora ipforuxn 
▼d ipfius, qiioa yd qacm delinqaestea vd ddinquentem 
inveneris in hac parte; fine dilatiooe capias, et in prifo* 
na noftra falvo oiftodiasi donee aliud inde praeceperi* 
mus. Et nos de hiis quae fiiicienda doxeris in praemif* 
fis, in craftino Sanftae Trinitatis proximo future reddas 
, diflinfte et aperte certiores, hoc breve nobis remittentes. 
T. Rege apud Wolvefeye vi die Aprilis. 

<< The king, to the (heriff of Lincoln, health. We 
** command and ftriftlj enjoin jou, that, inftantly 
^* thefe prefents being feen, jou caufe it to be pub* 
*^ lidj proclaimed through your whole jurifdiftion, 
*' in the the towns, boroughs, and other places where 
'* JOU may fee it moft expedient, that we ftridlj for* 
*' bid, under the penalty of forfeiting life and limb, 
** lands and tenements, goods and chattek, and all o* 
*^ ther things which they can poffibly forfeit, if they 
'* prefume to make torneaments, or jufts, or in any 
^^ other way go to arms within your jurifdidion. But 
** let them prepare tbemfelTes, as ably as they can, 
'* for mardiing dong with us, and under our command^ 
'* to the country of Scotland^ £or manfully fuppref&ng, 
** by God's ailiftance and theirs, the rebellion and wick* 
<< edneis of eertain Scottifli rebels, and others, traitors 
*' to us, now riiing treafionably againft us ; therefore, 
^' that dl men at arms, in your jurifdiAion, and every 
'^ one of them, on this exigency of the ftate may attend 
*< us, on the fifteenth day next after the Nativity of St. 
*< John the Bapift, at fartheft, for aflembling themfelves 
** dong with us, and the reft of our faithful fubjeAs, 
** who &aU happen to be dong with us, concerning cer* 
^* tain af!air;B toudiing the fituation of our land of Scot* 
^* land, as the Moft High fliall have in^ired us widl 
** counfd and advice. We command you, likewife, that 

"if 



APPENDIX. 43J 

^ if any one or more, in fpite of this prohibition, fliall 
** prefutne to make tomeaments, jufts, or go other^^ 
** wife to arms, th^i you ihall feize, without de-» 
** laj, the bodies of them or him who fhall be foun4 
*' tranfgreffing in that refped, and keep them in fafe 
** cuftody in our prifon, till we have given yott further 
*' orders. And you ihall give us diftinA and clear in-^ 
** formation concerning your proceedings in the pre«> 
.** mifes, in t^onfequence of our orders, by fending us a 
" (hort account betwixt and next Trinity Day. Given 
" at Wolvefeye, the fixth day of April.'* 

Eodem modo mandatum eft fingulis Vicecomitibus 
Angiiae. 

. ^' The fame orders were difpatched to every iheriff in 
** England.*' Clauf, 34. Edw^ 3. m. 16. dorji. Ap. Ba» 
ron. Af^tic.p* 289. 

No. VI. p. 309* 

Hhe Order and Manner of creating Knights of tie Both in 
the time ofPeace^ according to the Cuftom ofEngtand*^ 

W H£N an efquire comes to court, to receive the order 

of knighthood, in the time of peace, according to the 

cuftom of England, he fhall be honourably received by 

the officers of the court \ Sc. the fteward or the cham* 

3 1 berlain^ 

* This narrative is & tranflation of an old tnA in French* which was 
firft publifhed by Edward Bjihe, Eiq; in his learned notes to Upton de 
Studio Militari, p. ai. — 2^ Sir William Du£;dale took the trouble to 
turn it into Englifh, in his antiquities of Warwickfhire, V0I..1. p. 708. 
to 710. Both in Byihe and in Dugdale this narrative is iUuilrated by 
figures, delineated from a book in which they were drawn in colours, 
in the time of Edward IV. Pere Daniel holds it as ezpreifive of the ce- 
remonies ufed in France ; and, it is to be thought, that they were unt« 
vcrfal over Europe. The original French, of which the naviet^ of the 
ftyle has been obferved, is to be found both in Upton and P. Daniel. 
Of the ceremonies, the fantafticknefs and levity are not more remark- 
able than the important ferioufnefs with which they were performed. 
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berlaiiiy if they be prefent, but otherwife hj the ttar^ 
ihalls and ufhers. Then there fhall be provided two ef^ 
quires of honour^ gi'stye, and well feen in courtflup and 
nurture, as alfo in the feats of chivalries and thej ihall 
be efquires, and governours in all things relating to him^ 
which ihall take the order aforefaid. 

a. And if the efquire do come before dinner, he fhall 
carry up one diih of the firft courfe to the king's table* 

3. And after this the efquire's governours ihall con- 
duft the efquire, that is to receive the order, into his 
chamber, without any more being feen that day. 

4. And in the evening the efquire's governours ihall 
fend for the harbour, and they ihall make ready a bath, 
handfomely hung with linen, both within and without 
the velTel, taking care that it be covered with tapiitrie 
and blankets, in refpefi: of the coldnefs of the night. 
And then ihall the efquire be ihaven, and his hair cut 
round. After which the efquire's governours ihall ga 
to the king and fay, '* Sir, it is now in the evening, and 
** the elquire is fitted for the bath when you pleafe :" 
Whereupon the king ihall command his chamberlain 
that he ihall take along with him unto the efquire's 
chamber, the moil gentle and grave knights that are 
prefent, to inform, counfel, and inilruct him touching 
the order, and feats of chivalrie : And, in ilke manner,, 
that the other efquires of the houfehold, with the mia- 
itrells, ihall proceed before the knights, finging, dan- 
cing, and fporting, even to the chamber door of the faid 
efquire. 

5. And when the efquire's governours ihall hear the 
noife of the minilrells, they ihall undrefs the faid ef- 
quire, and put him naked into the bath : But, at the en-, 
trance into the chamber, the efquire's governours ihall 
caufe the mufic to ceafe, and the efquires alfo for a while* 
And this being done, the grave knights ihall enter into 
the chamber without making any noife, and, doing re.^ 

vereace 
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^rerencc to each other, fliall confider which of themfelves 
it ihall be that is to inftrufi the efquire in the order and 
courfe of the bath. And when they are agreed, then 
ihall the chief of them go to the bath, a^d kneeling 
down before it, fay, with a foft voice : " Sir I be this 
** bath of great honour to you ;** and then he fliall de- 
clare unto him the feats of the order, as far as he can, 
putting part of the water of the bath upon the flioulder 
of the efquire; and having fo done, take his leave* 
And the efquire's govemours Ihall attend at the fides of 
the bath, and fo likewife the other knights, the one af- 
ter the other, till all be done. 

6. Then fliall thefe knights go out of the chamber for 
a while ; and the efquire's governours fliall take the ef- 
quire out of the bath, and help him to his bed, there to 
continue till his body be dry ; which bed fliall be plain 
and without curtains. And as foon as he is dry, they 
Ihall help him out of bed, they fliall cloath him very 
warm, in refpeft of the cold of the night ; and over his 
inner garments fliall put on a robe of ruflet, with long 
fleives, having a hood thereto, like unto that of an her- 
mite. And the efquire being out of the bath, the har- 
bour fliall take away the bath, with whatfoever apper- 
taineth thereto, both within and without, for his fee ; 
and likewife for the coUer (about his neck) be he earl, 
baron, baneret, or batcheler, according to the cuftom 
of the court. 

7. And then fliall the efquire's govemours open the 
dore of the chamber, and fliall caufe the antient and 
grave knights to enter, to conduft the efquire to the 
chapell: And when they are come in, the efquires, 
fporting and dancing, fliall go before the efquire, with 
the minftrells, making melodic to the chapell. 

9. And being entered the chapell, there fliall be wine 

and fpices ready to give to the knights and efquires. 

And then the efquire'^ govemours fliall bring the faid 

3 I ij knights 
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knights before the cfquire to take their leave of him ; 
and he ikall give them thanks all together, for the pains, 
fitvour, and courtefie which they have done him ; and 
this being performed, they fliaU depart out of the cha- 
pell. 

9. Then (hall the efquire's govemours flint the dore of 
the chapeU, none ftajing therein except thcm£ehres, the 
prieft, the chandler, and the watch. And, in this 
manner- ihall the eiquire ftaj in the dnpell all night, 
till it be daj, beftowing him&lf in orifons and prajers, 
befeeching Almighty Gk>d and his blefled mother, that, 
of their good grace, they will give him ability to re- 
ceive this high temporal dignitie, to the honour, praife, i 
and fervice of them ; as alfo of holj church, and the or- 

dcr of knighthood. And, at day break, one (hall caU 
the prieft to confefs him of all his fins, and, having 
heard mattines and mafe, {ball afterwards be commend^ 
ed, if he pleafe. 

10. And after his entrance into the chapell, there (ball 
be a taper burning before him y and fo foon as mafs i$ 
begun, one of the govemours fliall hold the taper untiU 

the reading of the j^ofpell ; and then Ihall the govemour | 

deliver it into his hands, who fliall hold it himfelf, tiU 
the gofpell be ended ; but then fliall receive it again from 
him, and fet it before him, there to ftand during the 
whole time of mafs. 

11. And at the elevation of the hoft, one of the go- 
Temours fliall take the hood from the efquire, smd af- 
terwards deliver it to him again, untill the gofpell in 
principto ; and at the beginning thereof the govemour 
fliall take the fame hood again, and caufe it to be carried 
away, and ftiall give him the taper again into his own 
hands. 

12. And then, having a penny, or more, in rcadinefa, 
near to the candleftick, at the words verbum carofaEhtm 
{^, the efquire, kneeling, fliall offer the taper and the 

penys 
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penj ; that is to faj, the tapev to the honottx of God, 
aad the pcnj to the honour of the perJEoa that mako 
him a knight. All whkh beiag p^rfonnc d^ the eiqnire's 
governoara ihall condad the efquixe to> his cfaaxajber, and 
Ihall la J him again in bed till it be fuU daylight. And 
when he {hall be thus in bed^ tiU the time of his riiing, 
he fhall be cloathed with a covering of gold, called 
Singleton^ and this ihaQ be lined with bkw Cardene. 
And when the govemours fhaU fee it fit tijne, thej ihall 
go to the king, and faj to him; Sir^ whin dath itfUafi 
ym that our mqfiirjbatl tife / Whereupon the king iiall 
commaadthe grare knights, enquires, and Tniaftrells, 
to go to the chamber of the faid efqnire for to taife him, 
and to attire and drefs him, and to bring him before him 
into the hall. But, before their entrance, and the noife 
of the minftrells heard, the efquire's governours ihalt 
provide all neceffiiries readj for the order, to deliver to 
the knights, for to attire and dre(s the efqtkire* 

And when the knights are come to the efqnire'a 
chamber, th^ ihaU enter with leave, and faj to him ; 
*^ Sir, Good morrow to you, it is time to get up and 
**' make jourfelf readj ;*' and thereupon thej fliall take 
him bj the arm to be drefied,. the moft antient of the 
faid'knights reaching him his ihirt, another giving hiok 
his breeches, the third his doubkt^ and another putting 
upon him a kirtle of red Tartarin, two other fiudl raife 
him from the bed, and two other put on his nether 
ftockingsy with foles of leather fowcd to them : two ci- 
ther ihall lace his ileives, and another ihall gird him with 
a girdle of white leather, without anj buckles thereon: 
another fliall combe his head ; another ihall put im his 
coife : another ihall give him his mantle of filk (over 
the bafes or kirtle of red Tartarin^ tyed with, a lace of 
white iilk, with a pair of white gloves hanging at the 
end of the lace. And the chandler ihall take for his fees 
all the garments, with the whole array and neceflariea 

wherewith 
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wherewith the cfquire ihall be apparelled and cloathed 
on the daj that he comes into the court to receive the 
order ; as alfo the bed wherein he firft lay after his bath- 
2ngf together with the fingleton and other neceflaries ; 
in confideration of which fees, the fame chandler ihall 
fiady at his proper coft, the £ud coife, the gloves, the 
girdle, and the lace* 

1 3* And when all this is done, the grave knights ihall 
get on horfebacky and condud the efquire to the hall, 
the minitrells going before making mufick : Bat the horfe 
jnnil be accoutred as followeth: The faddle having a co. 
verof Uack leather, the bow of the faddle being of white 
wood quartered. The iUrrup-leathers black, the ftir- 
mps gilt ; the paitrell of black leather gilt, with a crofs 
pate gilt, hanging before the breaft of the horfe, but 
without any crooper : The bridle black, with long 
notched rains, after the Spaniih faihion, and a crofs 
pats on the front. And there tnuSi be provided a young 
efquire, courteous, who ihall ride before the efquire, 
bareheaded, and carry the efquire's fword, with the 
fpurs hanging at the handle of the fword ; and the fcab- 
bard of the fword ihall be of white leather, and the gir* 
die of white leather, without buckles. And the youth 
ihall hold the fword by the point, and after this manner 
muit they ride to the king^s hall, the govemours being 
ready at hand. 

14. And the grave knights ihall condud the faid ef- 
quire ; and fo foon as they come before the hall dore, 
the marihalls and huihiers are to be ready to meet him, 
and deiire him to alight ; and being alighted, the mar- 
ihall take the horfe for his fee, or elfe cs. Then 
ihaU the knights condud him into the hall, up to the 
high table, and afterwards up to the end of the fecond 
table, until the king's coming, the knights ilanding on 
each fide of him, and the youth holding the fword up- 
right before him, between the two govemours. 
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15. And when the king Is come into the hall, and be- 
faoldeth the efquire readj to receive this high order and 
temporal dignitie, he fhall aike for the fword and fpurs, 
which the chamberlain fhall take from the youth^ and 
fliew to the king ; and thereupon the king, taking the 
right fpur, ihall deliver it to the moft noble and gentile 
perfon there, and ihall fay to him, **• Put this upon the 
** efquire's heel j" and he kneeling on one knee, mull 
take the efquire bj the right leg, and, putting his foot 
on his own knee, is to fallen the fpur upon the riglit 
heel of the efquire ; and then making a crofs upon the 
efquire's knee, {hall kifs him ; which being done, an* 
other knight muft come and put on his left fpur in the 
like manner. And then ihall the king, of his great fa- 
vour, take the fword and gird the efquire therewith ; 
whereupon the efquire is <o lift up his arms, holding 
his hands together, and the gloves betwixt his thumbs 
and fingers. 

16. And the king, putting his own armes about the 
efquire's neck, ihall fay. Be thou a good knight^ and af- 
terwards kiis him. Then are the ancient knights to 
condud this new knight to the chapeU, with much mu- 
£ck, even to the high altar, and there he ihall kneel, 
and, putting his right hand upon the altar, is to pro- 
mife to maintain the rights of the holy church, during 
his whole life. 

17. And then he jBiiall ungirt himfelfof his fword, 
tod, with great devotion to God and holy church, offer 
it there ; praying unto God and all his faints, that he 
may keep that order, which he hath fo taken, even to 
the end : All which being accomplifhed, he is to take a 
draught of wine. 

18. And, at his going out of the chapell, the king's 
mafter cook beiiig ready to take off his fpuxs, for his 
own fee, ihall fay, " I the king's mailer cook am come 
** to receive your fpurs for my fee ; and if you do any 

" thing 
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** thing coatraiy to die order of knighthood, (which 
** God forbid), I fliall had^ jour fpurs from jour 
«* hed$.'» 

19. After this the knights muft conduct him again 
into the hall, where he fliall fit the firft at the knight's 
table, and die knights about him, himfelf to be ferved 
as the others are ; but he muft neither cut nor drink at 
the table, nor fpit, nor look about him, upwards or 
downwards, more than a bride. And this being done, 
one of his govemours having a handkerchief in his 
hand, ihall hold it before his face when he is to fpit. 
And when the king is rifen from the table, and gone in*' 
to his chamber, then fliall the new knight be conduAed 
widi great ftore of knights, and minftrells proceeding 
before him, into his own chamber ; and at his entrance, 
the knights and minftrells fliall take leave of him, and 
go to dinner. 

ao* And the knights being thus gone, the chamber 
dore fliall be faftened, and die new knight difrobed of 
his attire, which is to be given to die kings of armes, 
in cafe thej be there prefent ; and if not, then to the 
other heralds, if they be there ; otherwife, to the min- 
ftrells, together with a mark* of filver, if he be a knight 
bacheler ; if a baron, douUe to that ; if an earl, or of 
a fuperior rank, double diereto. And the rufiet night- 
cap muft be given to the watch, or eKe a noble. 

Then is he to be doathed again with a blew robe, the 
fleives whereof to be ftreight, fiiaped after the £ifliion of 
a prieft's ; and upon his left flicmlder to have a lace of 
white fUk hanging : And he fliaU wear that lace upon 
all his garments, from that daj forwards, untill he 
have gained fome- honour and renown by arms, and is 
regiftred of as high record as the nobles, knights, ef- 
quires, and heralds of arms; and be renowned for fome 
•feats of arms as aforefaid; or, that fome great prince, 
or moft noble ladie, can cut that lace from his fiioulder, 

faying, 
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hjing^ ^ SuTi we hxwe heard fo much of the troe re* 
^* nowa ccmeeming your hoaoor which jon have don^ 
^ in divers parts, to the great fame of Chivalrie, as to 
** yourfelf, and of him that made joa a knight, that it 
^* is meet this lace be taken from you.'* 

21. After dinner, the knights of honour and gentle* 
men, mufi come to the knight, and condud him into 
the prefence of the king, the efquire^s govemours going 
before him, where he is to fky, *' Right noUo and re* 
** Qowned Sir ! I do in sU that I oan give you thanks 
*' for thefis honours, curtefies, and bountie which you 
** have vouqh&fed to me«'* And having fb ikid, ihaQ 
take his leave of the king* 

ai. Then are the efquire's govemours to take leave of 
diis their mailer, faying, ^^ Sir ! we have, according to 
*' the king's command, and as we were obliged, done 
'* what we can ; but if through negligence we have in 
t* aught difpleafed you, or by any thing we have done 
** amift at this time, we defire purdon of you for it* 
** And, on the other fide, Sir, as right is, according t^ 
** the ooftoms of the court, and ancient kingdoms, we. 
^* do require our robes and fi^s, as the king's efquire'si^ 
^* compauions to bachelors and other lord3»'* 
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To the Publijber of theVlZVf ©/"SociETT. 
Silt, 

yN fTEVf I underftood that a Second Edition 
of this lipok was printing and near finifhed^ I de&red 
the favour that jou would add to it the two following 
letters which refer to it, without intending the fmalleft 
TcfleAion on anj perfon alive. The natural affeftion of 
a parent \vtll, to the im{>artial publio, he a fufficient 
. apology, and prevent any refle£lioni that can be made 
cither againft you, whom I defired to publiih them, or 
me, to whom Uie approbation of judges fo juftly efteem« 
ed, amongil q^ny others, is the only confolation that is 
now, alas ! left. 

I ami 
^ Sift, 

Your obedient fcrrant, 

"FtSHBAHblV, JUNt 23, 170a. 

GEO. STUART. 



Copy of SiK William Blackstone^s Zitt^r to the 
Author. TTbe Original in the bands tf Mt. John 
Murray^ Bookjiller^ London^ 



Sir, 



o, 



FN my return to town from a part of my 
tircuit, laft week, I found on my table your valuable 
Work, for which I return you my thanks ; and fhall 
tak« the firft opportunity my leifure affords of giving 
it a careful perufal. I entirely agree with you, that 
Law cannot be ftudied as a fcience without calling in 
the aid of Hiftory ; and the higher that hiftory afcendi 
into the ruder ages of mankind, the better interpreter 
it will be of many ancient legal formularies, and cuf- 
tomd* I perceive, by oecafionally dipping into your 
notes as I opened the leaves of the book, that in fome 
refpeds you differ from-a work of mine, to which yoii 
are pleafed Co pay much greater compliments than it 
defetves : And your obfervations, fo far as I have feen^ 
appear tm me to be juft ; and I fear that an accurate iii'* 



[ ii ] 

quirer maj ftifl find, in other parts of it, fufficieiit 
marks of what was really the cafe, that the book was 
not orl^nallj compiled with any view of fubnodtting it 
to public infpe&ion. 

I am, 

Sir, 

Your obliged humble fervstnt, 

LXKCOLN't-lKN-FltLOS,? 

LoudoH, March i6, x 778. 3 

W. BLACKSTONE, 
To Dr. Gilbert Stuart. 



Copy o/'Dr. Garden's Letter to a Gentlemqn who bad 
lent him the late Dr. Gilbert Stuart'^s View of Society. 

DxAR Sir, 

W ITH mj beft compliments and thanks 
you will receive Mr. Stuart's volume^ the penifal of 
which has given me real pleafure, much amufement, 
and much information, for whicb I acknowledge my ob-r 
ligations both to him and you. His criticifipas on Dr. 
Robertfon pleafed, me n^uoh. Well does the Reverend 
Doftor deferve it all. Few men have arrived at fo high 
% fame in the literary path of hiftoric compofition. His 
Hiftory of Scotland, after all, is his mailer-piece. Time 
will try the merit, and pc^ffibly ihow more imperfe&ions 
in his laii performances. On what foundation then^ 
will the general exaggerated praifk of them reft ? The 
magnitude and gigantic fi^e of fome chara&ers in life- 
time, are like the Goliah of the Philiftines. They in-, 
timidate whole hofts of pigmies ; but a David, or a 
Gibby Stuart, will now and then arife and level them to 
the common fize. Mr. Stuart has ihewn how carelefs* 
ly and fuperficially ^he good Dofibor has read Tacitus, 
and what chimerical concluiions he has drisiwn. Tiie 
firft volume of Charles the Fifth fhows mUch reading ; 
and to a kingdom which has only lately turned its in- 
quiries to the ftttdy of the fei^d^l conftitutions and the 
Cttftoms of the middle and dark ages, it will appear to 
be a curious and rare morccau. But iu France, ox in 



CJernMuij and Italy, where men of parts hare often dipt 
into thefe matters, and wrote verjr finiflied treatifes oit 
cHefe very fubje&s, the Profeflbr's merit will appear, 
mud really does appear much lefs than in Britain. It 
m^y be particularlj fortunate for the Do&or's high cleJ 
rical confequence, that there are but few' around him 
w^ho read Italian or Spanifliy the languages from which 
lie has chieflj taken, or rather tranfcribed his Hiiftorieaf 
of Charles the Fifth and of America. If Guicciardini and 
A^tttonio de Solis were each to claim their (hare of the Doc- 
tor's works, little indeed would remain to fupport thcj 
CaloiTal-ftze of his prefent fame ; and jet after the moft 

f flaring plagiarifm from both thefe authors, particular- 
y the laft, he has the true prelatical charity to vilifj 
a.nd lefTen the merit of Antonio de Solis as a writer. 
This hurts one, bccaufe the Dodor furely has much 
tnerit of an intrinfic worth, even when ftfipped of thd 
tnimid and fwoUen praifes tha^ are lavifhed on him i 
i^hy then defcend to the pitiful method of gaining famo 
^jr a depreciation of others to whom the world attributes^ 
•with juftice, no fmall fliare of merij:. I wifli, fot the fid&e 
pf truthy. and of true hiftoriqa^ criticifm, that more 
Gilbert Stuarts may be-ibutuf ; and if he, at his leifure^ 
'VV'ill follow the Dc^or through the Italian and Spaniill 
authors with the fame care and accuracy of attention ai 
Jie has beftowed on Tacitus, J ^ill venture to affut* 
liitn that he will have a field of entertainment, and th^ 
world a fund of ufeful ihftruftion and information froni 
bis labours. When a Thtocydides, a Xenophon, a C«-. 
far, aPolybius, a Guicciardini, aDavila, a Bentivoglio, 
ti^tite hiftbry, they tell us what they faw and what they 
did, and in all which magna pars fuerunt. All of them 
great and a6tiVe in the fenate and in the field, and ge-t 
;piex*ally in both. But when a monk or prieft attempts 
hiftory, to recount the a&ions of great men, one is, 
obliged to recoUeft what the Prince of Cond^, on read- 
ing one of thefe hiftories, faid to Turenne. " By hea- 
'^*' vens thefe fellows only make us fpeak and aft juft a^ 
** they would have done, had they been in our fitua- 
**-jtion." To the beft of my recblleftion this is the fen-r 
timent, though not the expreffion exaftly. Who could 
iietter write the tranfaftioils of the Council of Trent, 
fhan a man verfant in all the deep wU^ aad cunning 
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fabtility of church-men, and than one prefect ^^id ^n* 
gaged m all their fchemes, a&s, and deeds ? Siidh » 
man was found in Fra Paol, and his hiilorj of that 
council is in that point fimilar to Thuc jdides's, Csfar's, 
and Davila's hiftories. He was himfelf a pars magna* 
This I take to be eflentiallj neceflarj. What he fees, 
he can truly relate; and what he receives from informa^ 
tion, his experience and knowledge of thefe matters en-' 
able him to judge well of* Polyblus travelled all the 
length of the two Spains, and crofTed the Alps in Han- 
nibal^s trad, folelj to enable himfelf to relate that 
march with juftnefs* Guicciardini was in many of tho 
fcenes he related, and was no ignoble perfonage in them. 
Davila was an officer of diftinguilhed rank in the armies 
of Henr J Third and Fourth of France, and from an in- 
timacy highly confidential with the Queen-mother of 
Charles and Henry, was enabled to be as if ^fecretiori^ 
bus. Bentivoglio was to the Spaniih General what Po- 
lybius was to Scipio. 

If the annals and tranfa^bions of the General AfTemb- 
ly of the Church of Scotland were to be compiled and 
wrought into a hiftory, who would be the proper pcr- 
fon in Scotland to do it ? And pray why would He be 
the propereft perfon ? beeaufe he knows the men, their 
arts, and the whole ground better than any other. The 
whole cart de pays is clearly before him. Dr. Robert- 
Con's charader of Luther juft. ihows at a coup d'^oeil 
where his fort lies ; yet he is a great man, and truly 
one of the firfl luminaries of the prefent age, and one of 
the ornaments of Scotland. I beg the DoSor's pardon 
for all this fcrawl and freedom, and your's for the trou«« 
ble I give you in reading fuch matters. I am fick to 
day, and therefore querulous and garrulous, but evef 
and always your's, i£c. 

ALEX. GARDEN. 

Charlutown, July 13, 1780. 

Dr« GaR]3EH was a Gentleman of great eminence in hitf 
profef&on, and very juftly efteemed. Not chufing to 
ftay in America after the troubles began, he fettled 
in London, and died lately in great praftice. Thtf 
original of this letter is in the hands of a Gentlemaa 
in this country to whom it was wrote. 
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